Information  Paper  on  Retirement  Gifts  by  DoD  Employees  to  a  Superior



Note:  This paper discusses the rules on retirement gifts.  Since the rules for retirement gifts are the same as for gifts for other occasions that terminate the superior-subordinate relationship (i.e., PCS, transfer, resignation, separation), this paper can be used as guidance for those gifts as well.



1.	Gifts to the retiring employee from an individual subordinate.  There is no dollar limit for this type of gift.  However, the gift must be appropriate to the occasion.  [5 CFR 2635.302(b)]



2.	Gifts to the retiring employee from a group of government employees that includes a subordinate.  If the gift is from a group of government employees that includes a subordinate (which will be referred to in this paper as a “donating group”), the following rules apply.



	a.	$300 limit.  A retirement gift from a group that includes a subordinate generally may not have a market value of more than $300.  [DoD 5500.7-R, Joint Ethics Regulation (JER), para. 2-203a]  There is one exception.  A retirement gift from a group that includes a subordinate may have a market value of more than $300 if the gift is appropriate for the occasion, and if it is uniquely linked to the retiring employee’s position or tour of duty and commemorates the same.  [HQ USAF/JAG message, 10 Jan 97]  Several years ago, the subordinates of the Secretary of Defense used this exception to give him his government chair as a departing gift.  Other examples of gifts that can fit under this exception include a shadow box, a gift to a security policeman of the sidearm that she used while on active duty, and a gift to a military pilot of a propeller from one type of aircraft that he flew during his career.  Also, the cost of food, refreshments and entertainment provided to the retiring employee and his or her personal guests to mark the occasion for which the gift is given shall not be included in determining whether the value of a gift or gifts exceeds the $300 limit.  [JER para. 2-203a(1)]



	b.	Donating groups.  There is no limit on the number of donating groups that may give a retirement gift to a retiring employee.  However, the number should be based on common sense and reasonableness.  [Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 1995/67, 15 Aug 95]  For example, if the retirement gift is for an installation commander and there are several organizations or units located on the installation, it would be appropriate for each of those organizations and units to be a donating group (if they want to be).  [OpJAGAF 1995/67]  Also, donating groups may not “pool” their money to buy a gift over the $300 limit.  [OpJAGAF 1995/67]  For example, if the exception to the $300 rule does not apply, then it is not permissible for two donating groups each with $250 to combine their money and buy a $500 gift.



	c.	Contributing to the gifts of more than one donating group.  If an employee makes a contribution to the retirement gift of two donating groups, the two donating groups will then be considered to be one donating group, and the total market value of both retirement gifts will have to be $300 or less (unless the exception to the $300 limit applies).  [JER para. 2-203a(2)]  For example, let’s assume that all of the First Sergeants on base will be a donating group, and that the Maintenance Squadron will also be a donating group.  And let’s assume that the First Sergeant at the Maintenance Squadron wants to contribute to both the First Sergeants’ gift and the Maintenance Squadron gift.  If he contributes to both gifts, then the group of First Sergeants and the Maintenance Squadron will be considered to be one large donating group (and the two group gifts would have to total to $300 or less).  However, if he does not contribute to both gifts, then the two donating groups will remain separate, and each group will be permitted to give a gift up to $300 in market value (or more, if the exception to the $300 limit applies).  This combining of separate donating groups into one donating group can be avoided if everyone contributes to only one group gift.



	d.	Soliciting contributions for a group gift.  Here are ten rules on this subject.



		(1)	Government employees may solicit other government employees for a contribution for a retirement gift.  [5 CFR 2635.304(c)]



		(2)	The solicitation may include a suggested dollar amount.  [5 CFR 2635.304(c)(Ex 5)]



		(3)	If the solicitation includes a suggested dollar amount, the solicitation must include the following language (or words to this effect):  “You are free to give less or nothing at all.”  [5 CFR 2635.303(f);  5 CFR 2635.304(c)(Example 5)]



		(4)	If the solicitation includes a suggested amount, the suggested amount may not be more than $10.  [JER para. 2-203b]  However, “[a] voluntary contribution of a nominal amount for food, refreshments and entertainment for the superior, the personal guests of the superior and other attendees at an event to mark the occasion for which a group gift is given may be solicited as a separate, voluntary contribution not subject to the $10 limit.”  [JER para. 2-203b]  For example, it is permissible to solicit $10 for the retirement gift and an additional $5 to help pay for the cost of the retirement dinner for the retiring employee and his or her personal guests.



		(5)	The solicitation should state that contributions must be purely voluntary.  The solicitation should not tell people what their “expected” contribution is.  It should not contain any language that implies that a contribution is required, expected, or is “the right thing” to do.  Also, senior personnel may not pressure subordinates or junior personnel to make contributions.



		(6)	To avoid collecting more than $300 (or whatever the target amount is), a donating group may adopt a policy of simply returning any contributions made, or declining any contributions offered, once the target amount has been collected.



		(7)	A donating group may be comprised of smaller organizations.  If so, the donating group may wish to limit the amount that each of the smaller organizations collects.  For example, if the donating group is a headquarters that has 15 two-letter offices within it, and the goal is to collect $300, one approach would be to ask each two-letter office to limit their collection to $20.



		(8)	Government employees may not solicit contributions from “prohibited sources” (including DoD contractors or their employees).  [5 CFR 2635.202(a)(1);  5 CFR 2635.203(d)(2)]



		(9)	A government employee may contribute more than the suggested dollar amount for a retirement gift.  For example, if the contemplated gift costs $100, and the solicitation yields only $75, an employee may volunteer to contribute the remaining $25.



		(10)	If a donating group collects contributions for a gift and has funds left over after the gift is purchased, the donating group may give those funds to a charity if (A) the employees who make contributions to the gift are told, before they make their contribution, that any surplus funds will be given to a charity (and they should be told the name of the charity), (B) the amount that is given to the charity is relatively small, and (C) the charity is not one that is controversial or would embarrass the Air Force (such as partisan political organizations, hate groups, etc).



	e.	Gift of a plaque.  Under the Executive Branch ethics regulation, a plaque that has little intrinsic value is not considered to be a “gift.”  [5 CFR 2635.203(b)(2)]  As a result, there are no restrictions on giving a plaque that has little intrinsic value as a retirement gift.  Also, the cost of a plaque that has little intrinsic value is not included when determining if the gift (or gifts) from a donating group has a market value of $300 or less.  [JER para. 2-203a(1)]



	f.	Contributing to a group gift and giving an individual gift.  A government employee may contribute to a group retirement gift and may also give an individual retirement gift, so long as the giving of both of these gifts is “appropriate to the occasion” (i.e., the total amount spent is reasonable under the circumstances).



3.	Gifts to the retiring employee from employees at his or her previous duty station.  The employees at the retiring employee’s previous duty station are generally not subordinates of the retiring employee, i.e., the retiring employee is generally not their “superior.”  Thus, the $10 and $300 restrictions on gifts to a superior from a group that includes a subordinate do not apply.  Rather, the gift must simply be “appropriate to the occasion.”



4.	Gifts to a retiring installation commander from the employees of a tenant unit.   For purposes of gifts to superiors, a “superior” is defined as someone who directs or evaluates the performance of your official duties (or the official duties of any of your superiors).  [5 CFR 2635.302(d)]  Since the installation commander generally does not direct or evaluate the performance of official duties of the employees in a tenant unit, the installation commander is generally not the “superior” of the tenant unit employees.  Thus, the $10 and $300 restrictions on gifts to a superior from a group that includes a subordinate do not apply.  Rather, a gift from tenant unit employees to a retiring installation commander must simply be “appropriate to the occasion.”



5.	Gifts to the retiring employee from outside the government.  Gifts from outside the government would include gifts from government contractors, non-contractor businesses, educational institutions, professional associations, and other community organizations (such as the Chamber of Commerce, veterans organizations and the Air Force Association).  These gifts are governed by the $20/$50 rule.  Under this rule, an employee may accept gifts of up to $20 in market value per occasion, so long as the total value of gifts received (under the $20/$50 rule) from one source (e.g., one company or organization) does not exceed $50 in a calendar year.  [5 CFR 2635.204(a)]  A gift of cash may not be accepted under the $20/$50 rule.



Thus, a retiring employee may accept a retirement gift of up to $20 in market value from a source outside the government (so long as accepting the gift will not result in the retiring employee receiving more than $50 in gifts from that source under the $20/$50 rule in the same calendar year).  In short, if the retiring employee has not accepted any gifts from an off-base organization during the current calendar year under the authority of the $20/$50 rule, then the retiring employee may accept a retirement gift from that organization up to a market value of $20.



6.	Gifts to the retiring employee’s spouse.  The Executive Branch ethics regulation states that if a gift is given to a government employee’s spouse simply because he or she is the spouse of the government employee, then the gift is considered to be a gift to the government employee.  [5 CFR 2635.203(f)(1)]  Thus, if a gift is offered to the spouse of the retiring employee simply because he or she is the spouse of the retiring employee, then the gift is considered to be a gift to the retiring employee, and it may be accepted only in accordance with the rules discussed in this paper.



On the other hand, if a gift is offered to the spouse of the retiring employee, and there is an indepen-dent basis for the gift, i.e., the spouse has some type of relationship with the person or organization offering the gift (such as a friendship, or a business or professional relationship), then the gift is not considered to be a gift to the retiring employee, and the spouse may accept the gift.  In short, there are no restrictions on gifts to the spouse of the retiring employee, if there is some basis for the gift other than the fact that the spouse is married to the retiring employee.  Here are three examples.



	a.	If an off-base organization wants to give a gift to the retiring employee’s spouse, and the spouse does not have a relationship with the organization that would be the basis for the gift, then the gift is considered to be a gift to the retiring employee.  This means that the $20/$50 rule would apply, i.e., the gift may be accepted only if it has a market value of $20 or less and accepting it would not result in the retiring employee accepting more than $50 in gifts under the $20/$50 rule in the same calendar year from that off-base organization.  If the organization wants to give a gift to the retiring employee and a gift to the retiring employee’s spouse on the same occasion, then, under the $20/$50 rule, the total dollar limit for both gifts would be $20 ($10 for each gift, for example).



	b.	If a group of spouses of government employees wants to give a gift to the retiring employee’s spouse, and the government employee spouses have a personal relationship with the retiring employee’s spouse, the gift is not considered to be a gift to the retiring employee, and the retiring employee’s spouse may accept the gift.  The ethics rules do not apply to this gift.  This example assumes that the retiring employee’s spouse is not also a government employee.



	c.	If a MAJCOM commander will retire, and there are individuals at the MAJCOM’s field organizations who want to give a gift to the MAJCOM commander’s spouse, and there is no independent basis for the gift (i.e., the reason for the gift to the MAJCOM commander’s spouse is because she is the MAJCOM commander’s spouse), then the gift would be considered a gift to the MAJCOM commander, and it would be limited by the rules discussed in this information paper.



7.	Retirement gifts that come in sets.  As noted above, donating groups may not pool their funds and buy a single gift that has a market value over $300.  When the retiring employee is an avid golfer, and the donating groups want to give golf-related items as retirement gifts, what are the rules on what constitutes a single gift?  Given that some golf clubs are normally sold as a set (the irons and the woods), and other golf clubs are normally sold individually (e.g., putters, specialty drivers, and wedges), what are the rules on donating groups buying golf clubs as gifts?



As a general rule, when items are normally sold as a set but the items can also be purchased individually, the $300 limit will apply to the value of the set and not to the value of the individual items.  Thus, it would be improper for different donating groups to purchase the individual woods or irons of a set of golf clubs, where the value of the set exceeds $300.  However, it would be permissible for one donating group to purchase a set of irons for $300 or less, and another donating group to purchase a set of woods for $300 or less.  It would also be permissible for different donating groups to purchase individual items that are not normally sold as part of a set (e.g., one donating group could purchase a putter, one a specialty driver, and another a sand or pitching wedge).  The ban on splitting up a set of items into individual gifts applies to any group of items that are normally sold as a set.  In short, a group of items that are normally sold as a set may not be split into individual gifts in order to avoid the $300 limitation.



8.	Gift certificates.  A gift certificate can be an appropriate retirement gift, as long as it is not redeemable for cash.  [5 CFR 2635.304(c) (Example 1);  OpJAGAF 1995/21, 1 Mar 95]



9.	Reporting retirement gifts on the Public Financial Disclosure Report (SF 278).   General/Flag Officers, Senior Executive Service (SES) employees and SES-equivalent employees (such as STs and SLs) are required to file the SF 278 within 30 days after their retirement.  [5 CFR 2634.201(e)(1); JER para. 7-203(d)]  This is called the termination report.  Filers are required to report gifts received during the calendar year up to their date of retirement.  If, during the reporting period, the employee receives a gift or gifts from one source that have an aggregate market value of more than $285, the employee must report the gift or gifts on the SF 278.  [5 CFR 2634.304(a)]  However, when adding the value of the gifts from a single source to determine if they have a market value of more than $285, one does not consider any gift that has a market value of $114 or less.  [5 CFR 2634.304(d)]  If a retirement gift (or gifts) meets the dollar threshold for reporting, it (they) must be reported on the SF 278.  Here are four examples.



First, if a donating group gives a gift with a value of more than $285, it must be reported.  Second, if a donating group gives two gifts, and each has a value over $114, and the total value is more than $285, both gifts must be reported (two $150 gifts, for example).  Third, if a donating group gives a $200 gift and a $100 gift, neither has to be reported, since the $100 gift is not counted and the other gift does not have a value of more than $285.  Fourth, if a donating group gives a $290 gift and a $10 gift, the $10 gift is not counted, but the $290 gift must be reported.



10.	Format for solicitation.  Here is a format for a solicitation of contributions for a retirement gift.



	It has been suggested that the employees of the [name of the organization] give [description of gift] to [name of gift recipient] as a [(retirement)(PCS)(name of other special occasion)] gift.  [Insert additional description of gift, if desired.]  The cost will be (approximately)  $_____.   Making a contribution is strictly voluntary.  If you would like to make a contribution, please make it to [name of person collecting the contributions].  [The suggested amount is $_____.  However, you are free to give less or nothing at all.]     [The suggested amounts are as follows:  Enlisted Personnel  --  $_____  ; Company Grade Officers  --  $_____;  Field Grade Officers  --  $_____ .  However, you are free to give less or nothing at all.]  Once [name of person collecting the contributions] receives the amount of money necessary to purchase the gift, [(he)(she)] will send everyone an e-mail stating that further contributions are not requested.  To ensure that all gifts to [name of gift recipient] are in compliance with the ethics rules, if you have made or will make a contribution to any other group gift to [name of gift recipient], please do not make a contribution to the gift of [name of the organization].  [Finally, the purpose of this message is to solicit contributions from government employees and not from contractor employees.  Thus, contractor employees should disregard this message.]



Mark Stone  /  Air Force Materiel Command Law Office  /  Wright-Patterson AFB  /  27 Jun 03
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