Information  Paper  on  Off-Duty  Employment  by  Government  Employees
1.
Working as an employee of a company or organization.  18 USC 208 is a Federal criminal conflict-of-interest law.  It provides that if a commissioned military officer or a Federal civilian employee is participating personally and substantially, as part of his official duties, in a particular government matter (such as a contract or source selection), he may not work as an employee of a company or organization that has a financial interest in that matter.  Although 18 USC 208 does not apply to enlisted military personnel, there is a similar provision that does apply to enlisted military personnel at paragraph 5-301 of DoD 5500.7-R, Joint Ethics Regulation (JER).

For example, under this rule, if a government employee is participating personally and substantially, on behalf of the government, in a source selection, the employee would be prohibited from working as a part-time employee of any company or organization that has a financial interest in the source selection (such as a bidder or potential bidder).

2.
Working as a consultant of a company or organization.  The ethics regulation that applies to Executive Branch employees (5 CFR Part 2635) contains a provision (5 CFR 2635.502) regarding working as a consultant.  The regulation provides that:





(A)
if a government employee will participate in a particular government matter (such as an awarded contract or a source selection for a new contract), and

(B)
the employee knows that a person, company or organization with whom she has (or seeks to have) a business, contractual or other financial relationship (other than a routine consumer transaction) will be a party to the matter, and

(C)
the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question her impartiality regarding the matter,

then the employee should not participate in the matter, unless she has informed her supervisor of the appearance problem and has received authorization from the supervisor to participate in the matter.  [5 CFR 2635.502(a)]  This rule applies to commissioned military officers, enlisted military personnel, and Federal civilian employees.

When the supervisor receives information from the employee about the appearance issue, the supervisor undertakes a balancing test.  If the supervisor determines that the government’s need to have the employee participate in the matter outweighs the appearance problems that would result from the employee participating in the matter, then the supervisor authorizes the employee to participate in the matter.  [5 CFR 2635.502(d)]

When the supervisor is going to make this determination, the supervisor may consider the six factors listed at 5 CFR 2635.502(d).  Within DoD, the supervisor who makes this determination must be a commissioned military officer or a civilian GS-12 or above.  For General/Flag Officers who are in command, this determination is made by their Ethics Counselor.  [DoD 5500.7-R, Joint Ethics Regulation, para. 1-202]

In short, this rule provides that if a government employee is working on a particular government matter, and a company is a party to the matter, the employee should not have any type of business relationship with the company (including working as a consultant), unless the employee has informed her supervisor about the situation, and the supervisor has determined that the need for the employee to work on the government matter outweighs the appearance problems that would result from the employee simultaneously working on the government matter and having an outside business relationship with the company.

3.
Representing entities before a Federal agency.  Commissioned military officers and Federal civilian employees are generally prohibited from representing individuals, companies and non-Federal organizations before any Federal agency.  [18 USC 203 & 205; DoD 5500.7-R, para. 5-401 & 5-403]  This rule even applies to military officers who are on terminal leave and civilian employees who are on annual leave.  The rule does not apply to enlisted military personnel.  [See 18 USC 202(a)]

However, not all types of representation are prohibited.  The Department of Justice has issued an opinion that interprets the representation statutes (18 USC 203 & 205).  [Department of Justice Memorandum, Application of Federal Conflict-of-Interest Statutes to Federal Employees' Working With or For Non-Federal Entities That Do Business with the United States, January 27, 1994 (hereafter referred to as “DOJ memo”)]  The Department of Justice memo provides the following guidance on what activities will violate the ban on representation.

Examples of prohibited "representational-type activities" include:

(1)
signing agreements with the Department or any other federal agency;

(2)
signing reports, memoranda, grant or other applications, letters, or other materials (beyond the mere exchange of purely factual information or the expression of a wholly-routine request not involving a potential controversy) intended for submission to any federal agency or tribunal;

(3)
signing tax returns for submission to the Internal Revenue Service; and

(4)
arguing or speaking (in the sense of urging, advocating, or intending to influence) to any other federal employee who is acting in his official capacity or before any federal agency or tribunal for or against the taking or non-taking of any action by the United States in connection with any matter involving the non-federal entity and the United States.  [DOJ memo, page 10, fn. 55 (emphasis in original)]

The Department of Justice memo provides the following guidance on what activities will not violate the ban on representation.

Section 205(a)(2) does not proscribe communications on behalf of a non-federal entity that are entirely ministerial in nature.  Some examples of such communications might be:

(1)
conveying purely factual information;

(2)
merely delivering or receiving materials or documents;

(3)
answering (without advocating for a particular position) direct requests for information;

(4)
making wholly-routine requests that do not involve any potential for any controversy, dispute, or divergence of views between the agency and the non-federal entity (such as a request to use a meeting room); or

(5)
signing a document that attests to the existence or non-existence of a given fact (such as a corporate secretary's attestation that a given signature is valid or that a given person is authorized to bind or sign for the non-federal entity).  [DOJ memo, page 10, fn. 58 (emphasis in original)]

Of course, it is sometimes difficult to draw a clear line between communications that will violate the representation ban and those that will not.  Since the representation statutes are Federal criminal statutes, a mistake in judging whether certain actions are permissible can result in a Federal criminal prosecution of the employee.  For this reason, the prudent course may be to avoid in one’s off-duty employment all types of representation of persons, companies and non-Federal organizations before a Federal agency.  This is particularly true where there are other individuals (i.e., non-government employees) who can represent the person, company or non-Federal organization before the Federal agency.

4.
Non-public information.  Executive Branch employees may not disclose “non-public information” to further the private interests of any individual, company or organization.  [5 CFR 2635.703(a)]  “Non-public information” means information that the employee gains by reason of Federal employment and that he knows (or reasonably should know) has not been made available to the general public.  [5 CFR 2635.703(b)]
5.
Contractor advisory boards.  DoD employees may not serve, in their official capacity, on an advisory board or advisory committee for a defense contractor.  Employees who are considering serving as an advisor to a defense contractor in their personal capacity should follow the guidance on this subject in the DoD General Counsel memo dated 7 May 99.

6.
Working for a foreign government.  Air Force Instruction (AFI) 36-2913, Request for Approval of Foreign Government Employment of Air Force Members, 12 Jan 99, para. 1, states:

Conditions of Foreign Government Employment.  Article I, Section 9, Clause 8, of the Constitution of the United States reads:

"No title of nobility shall be granted by the United States and no person holding any office of profit or trust under them, shall, without the consent of the Congress, accept any present, emolument, office, or title, of any kind whatever, from any king, prince, or foreign state."

Foreign government employment is defined as any civil employment with a foreign government agency or instrumentality whether or not compensation is received.  This restriction also extends to educational or commercial institutions owned, operated, or controlled by a foreign government.  Eligible individuals must receive the joint approval of the Secretary of the Air Force and Secretary of State to be employed by foreign governments.
AFI 36-2913, para. 2.2, states:  “Active duty [Air Force] members, ANG, and USAFR members of the Ready Reserve are ineligible for employment by foreign governments.”  

There are also restrictions on Federal civilian employees working part-time for a foreign government (or a company or institution that is owned or controlled by a foreign government).  These rules are beyond the scope of this paper.  See your servicing legal officer for guidance on this subject.

7.
General/Flag Officers.  General/Flag Officers may not receive compensation for serving as an officer or member of the board of any non-Federal entity (other than profes-sional associations and closely-held family entities).  Compensated service in the manage-ment of closely-held family entities or professional associations must be approved by the applicable Service Secretary.  [DepSecDef Ltr, 23 Jul 96;  HQ USAF/JAG Ltr, 30 Jul 96]
8.
Prior approval.  DoD employees are required to obtain prior written approval of off-duty employment if (A) they are required to file a financial disclosure report (i.e., SF 278 or OGE Form 450)  and  (B) they will be working for a “prohibited source” (such as a DoD or Air Force contractor).  [JER para. 2-206a]  Off-duty employment includes employment by military members while on terminal leave and employment by civilian employees while on annual leave.  Within DoD, there are only three reasons why off-duty may be disapproved.

(A)
It would violate a statute or regulation  (JER para. 2-206a).

(B)
It would detract from readiness  (JER para. 2-303a).

(C)
It would pose a security risk  (JER para. 2-303a).

Air Force personnel should use the Air Force Form 3902 to obtain approval for off-duty employment.  The rule in Air Force Materiel Command (AFMC) is that all personnel must obtain prior written approval of off-duty employment (including self-employment).  [AFMC Instruction 51-201, Off-Duty Employment, 9 Aug 00]  At Wright-Patterson Air Force Base, the legal office that coordinates on requests for approval of off-duty employment is 88 ABW/JA in Area C.
9.
Sharing in compensation for representational services performed by another.  If your off-duty employment involves your receiving part of the compensation that is earned when another person (such as a partner or associate) represents someone before a Federal agency, your receiving part of that compensation may violate 18 USC 203, which is a Federal criminal conflict-of-interest statute.  For guidance on this rule, see Office of Government Ethics DAEO-Gram DO-99-049, dated December 22, 1999.

10.
Reporting off-duty employment on your financial disclosure form.  General/Flag Officers, SES employees, and SES-equivalent employees must file the Public Financial Disclosure Report (SF 278) within 30 days after becoming a General/Flag Officer, an SES employee or an SES-equivalent employee.  They must also file the form each year by May 15 and within 30 days after leaving government service.  [JER para. 7-203] 

The Confidential Financial Disclosure Report (OGE Form 450) must be filed by Colonels, GS-15s and below whose position involves decision-making or the exercise of significant judgment in contracting or procurement.  [JER para. 7-300]  The OGE Form 450 must be filed within 30 days after entering such a position and each year by November 30.  [JER para. 7-303]
If you file the SF 278 or the OGE Form 450, you are generally required to report on the form the outside positions you hold with any company or other non-Federal organization, including such positions as officer, director, trustee, general partner, representative, employee and consultant.  [5 CFR 2634.307]  Thus, if you file a financial disclosure form, you are required to report your off-duty employment positions on the form.
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