SUBJ:
Sources of Guidance on Participating in a Fundraising Event in a Personal Capacity

FROM:     AFMCLO/JAF

DATE:
      17 May 2002

********************************************************************************************

Here are 15 sources of guidance on government employees participating in fundraising events in their personal capacities.  Note:  This memo does not address the rules on government employees participating in political fundraising.

Executive Branch-wide guidance.

1.   5 CFR 2635.808 and 2635.808(a) read as follows:

Sec. 2635.808     Fundraising activities.

An employee may engage in fundraising only in accordance with the restrictions in part 950 of this title on the conduct of charitable fundraising in the Federal workplace and in accordance with paragraphs (b) and (c) of this section.

(a)  Definitions.  For purposes of this section:

(1)  Fundraising means the raising of funds for a nonprofit organization, other than a political organization as defined in 26 U.S.C. 527(e), through:

(i)  Solicitation of funds or sale of items; or

(ii)  Participation in the conduct of an event by an employee where any portion of the cost of attendance or participation may be taken as a charitable tax deduction by a person incurring that cost.

(2)  Participation in the conduct of an event means active and visible participation in the promotion, production, or presentation of the event and includes serving as honorary chairperson, sitting at a head table during the event, and standing in a reception line.  The term does not include mere attendance at an event provided that, to the employee's knowledge, his attendance is not used by the nonprofit organization to promote the event.  While the term generally includes any public speaking during the event, it does not include the delivery of an official speech as defined in paragraph (a)(3) of this section or any seating or other participation appropriate to the delivery of such a speech.  Waiver of a fee for attendance at an event by a participant in the conduct of that event does not constitute a gift for purposes of subpart B of this part.

2.   5 CFR 2635.808(c) states:

(c)  Fundraising in a personal capacity.  An employee may engage in fundraising in his personal capacity provided that he does not:

(1)  Personally solicit funds or other support from a subordinate or from any person:

(i)  Known to the employee, if the employee is other than a special Government employee, to be a prohibited source within the meaning of Sec. 2635.203(d); or

(ii)  Known to the employee, if the employee is a special Government employee, to be a prohibited source within the meaning of Sec. 2635.203(d)(4) that is a person whose interests may be substantially affected by performance or nonperformance of his official duties;

(2)  Use or permit the use of his official title, position or any authority associated with his public office to further the fundraising effort, except that an employee who is ordinarily addressed using a general term of address, such ``The Honorable,'' or a rank, such as a military or ambassadorial rank, may use or permit the use of that term of address or rank for such purposes; or

(3)  Engage in any action that would otherwise violate this part. 

3.   Example 1 following 5 CFR 2635.808(c) reads as follows:

A nonprofit organization is sponsoring a golf tournament to raise funds for underprivileged children.  The Secretary of the Navy may not enter the tournament with the understanding that the organization intends to attract participants by offering other entrants the opportunity, in exchange for a donation in the form of an entry fee, to spend the day playing 18 holes of golf in a foursome with the Secretary of the Navy.

4.   Example 2 following 5 CFR 2635.808(c) reads as follows:

An employee of the Merit Systems Protection Board may not use the agency's photocopier to reproduce fundraising literature for her son's private school.  Such use of the photocopier would violate the standards at Sec. 2635.704 regarding use of Government property.

5.   Office of Government Ethics ("OGE") Informal Advisory Opinion 93 X 19, dated August 25, 1993, states in relevant part:

"Targeted" Solicitations

Section 2635.808(c) of the Standards of Ethical Conduct provides that an employee may engage in fundraising in a personal capacity provided that the employee does not, inter alia, personally solicit funds or other support from any person known to the employee to be a "prohibited source" of gifts within the meaning of section 2635.203(d) of the Standards, i.e., any person, including any organization more than half of whose members are persons, who are seeking official action by the employee's agency; doing or seeking to do business with the employee's agency; regulated by the employee's agency; or substantially affected by the performance of the employee's duties.  Under section 2635.808(a)(4) of the Standards, the term "personally solicit" includes requesting or otherwise encouraging donations or other support "through the use of one's name or identity in correspondence or by permitting its use by others."  However, "[i]t does not include solicitation of funds through . . . the contemporaneous dispatch of like items of mass-produced correspondence," if the correspondence is "addressed to a group consisting of many persons, unless it is known to the employee that the solicitation is targeted . . . at persons who are prohibited sources within the meaning of 2635.203(d)."

Whether a contemporaneous dispatch of like items of mass-produced correspondence is a "targeted" solicitation, and therefore an impermissible personal fundraising activity under the Standards, depends upon the circumstances.  Among the factors to be considered in this regard are the extent to which the persons or organizations being solicited, as a group, have homogeneous interests in that each of them is seeking official action by the employee's agency, are doing business or seeking to do business with the employee's agency, are conducting activities regulated by the employee's agency, or have interests that may be substantially affected by the performance or nonperformance of the employee's official duties; the criteria for selecting persons to whom the correspondence will be sent; and whether the employee's name is being used by itself or with the names of others.

Use of Official Title

An employee engaged in fundraising in an official capacity may use or permit the use of his official title, position, or authority in connection with the fundraising effort.  However, under section 2635.808(c)(2) of the Standards of Ethical Conduct, an employee engaged in fundraising in a personal capacity may not use his official title, position, or any authority associated with his public office to further the fundraising effort.

An employee engaged in fundraising in a personal capacity may use or permit the use of a general term (such as "The Honorable") or a rank with his name.  Moreover, unless a solicitation is "targeted" at prohibited sources (see above), an employee engaged in fundraising in a personal capacity may use or allow the use of his name without his title or position to further the fundraising effort even if the employee is so well known that use of his name alone is tantamount to invoking his title or position.

Free Attendance at a Fundraising Event

Section 2635.808(a)(2) of the Standards of Ethical Conduct defines the phrase "participation in the conduct of an event" and provides that waiver of a fee for attendance at an event by a participant in the conduct of that event is not a gift under the Standards.  This means that an employee participating in the conduct of a fundraising event, in either an official or a personal capacity, may attend the event without having to pay the fee that others attending the event are being charged if the fee is being waived by the sponsor of the event.  Free attendance accepted under these circumstances is treated as if it were an additional exclusion to the definition of gift for purposes of applying the prohibitions in subpart B of the standards on gifts given by prohibited sources or because of official position.

It is not a "waiver" under section 2635.808(a)(2) if a third party pays the sponsor of the event the fee for an employee to attend the event, even though the employee is a participant in the conduct of the event.  In such a case, the payment of the attendance fee would be a gift to the employee from the party that paid the fee on the employee's behalf and could be subject to the gift restrictions in the Standards.

Likewise, if an employee is not a participant in the conduct of a fundraising event but would only be attending the event, the event sponsor's waiver of the fee for the employee to attend the event could be subject to the gift restrictions in the Standards.  In accordance with section 2635.203(c) of the Standards, the posted fee or ticket price to attend the event would be the market value of attending the event. 

6.   OGE Informal Advisory Opinion 97 X 13, dated October 16, 1997, states in relevant part:

This is in response to your request dated October 6, 1997, for a letter "setting forth federal employee fundraising parameters [under the Standards of Ethical Conduct for Employees of the Executive Branch (Standards of Conduct), at 5 C.F.R. part 2635] for capital campaigns in their professional societies."

Executive branch employees' fundraising for a professional society or other nonprofit organization would be subject to section 2635.808 of the Standards of Conduct.  For purposes of the Standards of Conduct, "fundraising" includes "the raising of funds for a nonprofit organization . . . through . . . [s]olicitation of funds or sale of items."  5 C.F.R. § 2635.808(a)(1)(i).   Section 2635.808(c) of the Standards of Conduct provides that employees engaged in fundraising in a personal capacity may not personally solicit funds or other support from subordinates or from persons known to be "prohibited sources" within the meaning of section 2635.203(d) of the Standards of Conduct, except that generally solicitations addressed to large groups are permissible unless the employee knows that the solicitation is targeted at subordinates or persons known to be prohibited sources.  See 5 C.F.R. §§ 2635.808(a)(4) and 2635.808(c).

Thus, any employee who, in a one-on-one setting or by means of a targeted solicitation, encouraged his or her subordinates to donate funds, would violate this restriction; and the same result would occur if like encouragement were directed at people or organizations that do business with the employee's agency or are, for other reasons, "prohibited sources."  Section 2635.808(c) also prohibits an employee engaged in personal fundraising from using or permitting the use of his or her official title, position or any authority associated with his or her public office to further the fundraising effort.  [Footnote omitted.]

7.   OGE Informal Advisory Opinion 99 X 2, dated March 15, 1999, states in relevant part:

We do not find the two OGE opinions which you referenced to be palpably inconsistent.  Fund-raising events are only one type of social gathering; others, such as receptions, may more clearly be conducive to an exchange of ideas or otherwise more readily support a finding of agency interest.  Concerning the regulatory example that you cited, it simply elucidates the manner of calculating fair market value when determining whether free attendance at an event falls within the separate gift exception for gifts of $20 or less, by illustrating that the face value of a ticket to a charitable fund-raising event will typically exceed that amount.  The example neither supports nor vitiates the possibility that a charitable event could meet the regulatory requirements for a widely attended gathering.

We do not mean to imply that charitable fund-raising events can never justify a finding of agency interest, nor do we consider OGE Informal Advisory Letter 89 x 2 to interpose such a bar.  As your letter acknowledges, each agency must make that determination for itself, after considering the particular circumstances.   [Emphasis added.]

DoD guidance.

8.   DoD 5500.7-R, Joint Ethics Regulation, August 30, 1993, paragraph 3-300, states:

SECTION 3.
PERSONAL PARTICIPATION IN NON-FEDERAL ENTITIES
3-300.

Participation
a.  Fundraising and Other Activities.  Subject to other provisions of this Regulation, DoD employees may voluntarily participate in activities of non-Federal entities as individuals in their personal capacities, provided they act exclusively outside the scope of their official positions.


(1)  Except as provided in 5 CFR 2635.807(b) (reference (h)) in subsection 2-100 of this Regulation, DoD employees may not use or allow the use of their official titles, positions or organization names in connection with activities performed in their personal capacities as this tends to suggest official endorsement or preferential treatment by DoD of any non-Federal entity involved.  Military grade and military department as part of an individual's name (e.g., Captain Smith, U.S. Navy) may be used, the same as other conventional titles such as Mr., Ms., or Honorable, in relationship to personal activities.

(2)  Purely personal, unofficial volunteer efforts to support fundraising outside the Federal Government workplace are not prohibited where the efforts do not imply DoD endorsement.  The Heads of  DoD Component commands or organizations may, on a limited basis, authorize their DoD employees or dependents of those employees to participate in fundraising activities in designated areas on Federal  Government installations, such as public entrances, in community support facilities, and in personal quarters.  The Head of the DoD Component command or organization has the authority to determine which areas, if any, are considered to be outside the Federal Government workplace.  See E.O. 12353 (reference (n)), 5 C.F.R. 950 (reference (o)), and DoD Directive 1344.7 (reference (x)).  These activities may be further limited by Federal Government building and grounds regulations.
9.   On August 18, 1997, the DoD General Counsel issued a seven-page memo entitled "Guidance on Analyzing Invitations to DoD Officials To Participate in Fundraising Activities and to Accept Gifts Related to Events."  This memo is available on the DoD Standards of Conduct Office website at:

http://www.defenselink.mil/dodgc/defense_ethics/ethics_issues/GUIDANCE.HTM

Air Force guidance.

10.   The August 2001 Ethics Update pamphlet issued by the HQ USAF General Law Division (HQ USAF/JAG) states the following on pages 7-8:

b.  Personal Fundraising.

(1)  Outside the military installation.

The starting point for personal, individual fundraising efforts is 5 CFR 2635.808(c), which provides that a Federal employee may engage in personal fundraising activities provided that he or she does not:  (1) personally solicit funds or other support from a subordinate or from any person known to the employee to be a prohibited source (as defined at 5 CFR 2635.203(d)), or (2) use or permit the use of his or her official title or any authority associated with public office to further the fundraising effort.  However, an employee who is ordinarily addressed by a general term of address, such as a military rank, may use that rank in association with his or her activities.

To "personally solicit" means to request or otherwise encourage donations or other support through person-to-person contact or through the use of one’s name in correspondence or by permitting its use by others.  It does not include the solicitation of funds through the media, or through oral remarks or the contemporaneous dispatch of like items of mass-produced correspondence, if such remarks or correspondence are addressed to a group consisting of many persons, unless it is known to the employee that the solicitation is targeted at subordinates or persons who are prohibited sources.  It also does not include behind-the-scenes assistance, such as drafting correspondence, stuffing envelopes, or accounting for contributions.  5 CFR 2635.808(a)(4). 

According to the OGE Memorandum of 25 Aug 93, whether mass-produced correspondence is a "targeted" solicitation (and therefore impermissible) depends upon the circumstances.  Further, unless a solicitation is "targeted" at prohibited sources, an employee engaged in fundraising in a personal capacity may use or allow the use of his name (without his title or position) to further the fundraising effort, even if the employee is so well known that use of his name alone is tantamount to invoking his title or position.

The DoD implementation of these rules is found at JER sec. 3-300.a.  Under JER sec. 3-300.a.(1), DoD employees may not use or allow the use of their official titles, positions or organization names in connection with personal fundraising efforts.  Under JER sec. 3-300.a.(2), purely personal volunteer efforts to support fundraising outside the Federal Government workplace are not prohibited where the efforts do not imply DoD endorsement.

Sometimes Air Force officials are invited to attend fundraising events that do not qualify for participation in an official capacity, but attendance may further Air Force interests.  In those cases, it is permissible for the Air Force official to attend the event in his or her personal capacity.  The official can even accept free attendance if the event qualifies as a widely-attended gathering under 5 CFR 2635.204(g) or falls under one of the other gift exceptions.  See OpJAGAF 1998/103, Attendance at Christian Embassy Dinner, 9 Oct 98, and AF/JAG Memo, National Parks and Conservation Association Dinner, 17 Mar 99. 

An AF/JAG opinion that discusses the extent to which Air Force employees may solicit money for fundraising activities in their personal capacities is found at OpJAGAF 1998/71, Personal Solicitations for Private Organizations, 6 July 1998. 
11.   The Ethics Update pamphlet mentioned in paragraph 10 states the following on page 131:

"Ask The Ethics Counselor"

Q:   The base commander and his wife are active members of a local country club in their personal capacities.  Every year, the country club holds a fundraising golf tournament, with the proceeds going to a local charity.  The base commander has been selected to be the fundraising chairman.  In that capacity, he needs to send out letters over his signature (but with no reference to his Air Force position), to all club members and to other community officials.  The commander knows that some subordinate military members are club members.  Can the commander send out the letters?

A:   Yes, if he does it correctly.  An Air Force official may engage in fundraising activities in a personal capacity as long as he does not personally solicit funds from a subordinate or from a prohibited source or use or permit the use of his official title, position or authority to further the fundraising effort.  5 CFR 2635.808(c);  JER sec. 3-300.a.(1).   The member may even use his ordinary term of address, such as "Colonel, USAF."  Also, as long as the solicitation letter is not "targeted" at a prohibited source or subordinates, a mass-produced, mass-mailed letter for a valid group of addressees (e.g., club members) is not an ethical violation, even if some of the letters are received by prohibited sources or subordinates.  See 5 CFR 2635.808(c)(3), Example 3; OGE Memo, 25 Aug 93, page 3.

12.   The Ethics Update pamphlet mentioned in paragraph 10 states the following on page 132:

"Ask The Ethics Counselor"

Q:   The Services Squadron Commander's son is a member of the Blue Birds, a youth organization not associated with the military.  Once each year, the blue birds sell candy bars as a fundraiser.  The commander brings in several boxes of his son's candy bars and informally lets people know that if they want to support "a good cause," they can buy candy bars from him.  All sales are completely voluntary -- there is no coercion or pressure from the commander or his staff.  What do you say as the ethics counselor?

A:   You should advise the commander not to do this.  First, there is no de minimus exception for small scale fundraisers for outside organizations at the workplace; this practice violates DoD Dir 5035.1, para. 3.5, and AFI 36-3101, para. 1.  Second, it violates 5 CFR 2635.808(c), which prohibits an employee from personally soliciting funds from subordinates.  Finally, it creates a bad precedent -- how can the commander enforce the restrictions on workplace fundraising if he violates the rules himself?  As the commander, he must set a high standard for ethical compliance and even this minor infraction reduces his integrity.

13.   OpJAGAF (Opinion of The Judge Advocate General of the Air Force) 1997/122, dated October 17, 1997 (support by an Air Force officer in his personal capacity of a fundraising event by non-Federal organization).

14.   OpJAGAF 1998/103, dated October 9, 1998 (free attendance at a non-Federal organization fundraising dinner could be accepted under the widely attended gathering rule).

15.   HQ USAF/JAG Memorandum, "National Parks and Conservation Association Dinner," March 17, 1999 (free attendance at a non-Federal organization fundraising dinner could be accepted under the widely attended gathering rule).  This one-page memo can be found at page 36 of the August 2001 HQ USAF/JAG Ethics Update pamphlet.

