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Formats have value because they keep us from having to reinvent the wheel.  Here is a format for an opinion on dealing with a potential conflict of interest in a source selection.  There is nothing magical or mandatory about the language used in the format.  You are welcome to tailor the language to fit your particular circumstances, or to create your own format, as you wish.  Also, before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.  Finally, if you have any suggestions or comments about the format, please let us know.
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[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Potential Conflict of Interest in the  ___________  Source Selection

1.   This  [(memo) (message)]  responds to your request for advice regarding a potential conflict of interest in the  _________  source selection.

2.   Facts.  You have provided the following information.    [ insert facts ]

3.   Conflict of interest arising from a Federal employee.  There are two rules that apply when a potential conflict of interest arises from circumstances involving a Federal employees who will participate in the source selection.

First, a Federal employee may not participate personally and substantially in a source selection, if the source selection would affect the financial interests of the employee, the employee's spouse or minor child, or a company or organization in which the Federal employee is serving as an officer, director, trustee, general partner, or employee.  [18 USC 208(a)]

Second, a Federal employee should not participate personally and substantially in a source selection, if the source selection is likely to have a direct and predictable effect on the financial interests of (1) a member of the employee's household, (2) a relative with whom the employee has a close personal relationship, (3) a company with which the employee has or seeks a business, contractual or other financial relationship, (4) a company with which the employee had some kind of legal relationship within the last year, or (5) a company with which the employee's spouse currently has some kind of legal relationship, UNLESS the Federal employee's supervisor determines that the government's interest in having the employee participate in the source selection outweighs the appearance concerns that would result from that participation.  "Some kind of legal relationship" with a company means serving as an officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee of the company.  [5 CFR 2635.502]  The rule in DoD is that the supervisor who performs this "balancing test" must be a commissioned military officer or a civilian employee GS-12 or above.  [DoD 5500.7-R, Joint Ethics Regulation, para. 1-202]

4.   Organizational conflicts of interest.  A conflict of interest can also arise if a contractor assists the government with the source selection.  [(As you know, these) (These)]  are called "organizational conflicts of interest."  FAR Subpart 9.5 provides guidance on how to deal with organizational conflicts of interest.  For example, FAR 9.505-3 states:  "Contracts for the evaluation of offers for products or services shall not be awarded to a contractor that will evaluate its own offers for products or services, or those of a competitor, without proper safeguards to ensure objectivity to protect the Government's interests."

5.   Appearance of a conflict of interest.  The FAR also provides guidance regarding the appearance of a conflict of interest.  FAR 3.101-1 states:

Government business shall be conducted in a manner above reproach and, except as authorized by statute or regulation, with complete impartiality and with preferential treatment for none.  Transactions relating to the expenditure of public funds require the highest degree of public trust and an impeccable standard of conduct.  The general rule is to avoid strictly any conflict of interest or even the appearance of a conflict of interest in Government-contractor relationships.  While many Federal laws and regulations place restrictions on the actions of Government personnel, their official conduct must, in addition, be such that they would have no reluctance to make a full public disclosure of their actions.  [Emphasis added.]

6.   Perception by the losing offeror of a conflict of interest.  Finally, it should be kept in mind that, even if the government concludes that the circumstances do not create a conflict of interest or the appearance thereof, others may see things differently.  If the alleged conflict of interest involves one offeror and that offeror wins the contract, an unsuccessful offeror may file a bid protest.  One of the grounds for the protest might be that the winning company won because it was evaluated more favorably than it should have been, because of a Federal employee (or a support contractor employee) who was biased in favor of the winning company.

Thus, when a group of government employees is conducting a source selection and encounters a potential conflict of interest, they should understand that if they do not take action to eliminate the potential conflict of interest, they must (1) be willing to spend the extra time that is involved in responding to a bid protest based on a conflict of interest allegation, (2) be willing to jeopardize the prompt completion of the source selection (since a successful bid protest may require reaccomplishment of the source selection), and (3) be willing and able to explain to a judge or hearing officer why they chose not to eliminate the circumstances that raised the conflict of interest question, and why these circumstances did not give an unfair competitive advantage to the company that won the contract.

7.   Conclusions.

[The source selection will not affect the financial interests of  [name of employee whose circumstances give rise to the conflict of interest question], or the financial interests of [(his)(her)] spouse, minor child, or a company in which  [(he)(she)]  is serving as an officer, director, trustee, general partner, or employee.  However, unless (1) the supervisor of  [name of employee whose circumstances give rise to the conflict of interest question]  performs the balancing test mentioned above and concludes that the government's interest in having  [(him)(her)]  participate in the source selection outweighs the appearance concerns that would result from that participation, (2) you are willing to do the extra work involved in responding to a conflict of interest allegation in a bid protest, and (3) you are willing to risk the prompt completion of the source selection, then I would strongly recommend that you not have  [(him) (her)]  participate in the source selection.]

[My conclusion is that, unless (1) there is a compelling reason for using the services of an employee of  [name of support contractor]  in this source selection, (2) you are able to meet the test of FAR 9.505-3, i.e., having "proper safeguards to ensure objectivity to protect the Government's interests," (3) you are willing to do the extra work involved in responding to a conflict of interest allegation in a bid protest, and (4) you are willing to risk the prompt completion of the source selection, then I would strongly recommend that you not use the services of any employee of  [name of support contractor]  in the source selection.]

[ insert other conclusion ]

8.   If you have any additional questions, please let me know.

[name and title of author of memo or e-mail]
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