Ethics Update

By The Air Force Materiel Command Law Office

Wright-Patterson Air Force Base, Ohio

Anthony J. Perfilio, SES, Director

SUBJ:
      Format for Opinion on Gift after Speech

FROM:     Mr. Mark Stone, Ethics Attorney

DATE:
      August 16, 2002

Formats have value because they keep us from having to reinvent the wheel.  Here is a format for an opinion on whether a government employee may keep a gift that is presented to the employee after the employee makes a speech.

There is nothing magical or mandatory about the language used in the format.  You are welcome to tailor the language to fit your particular circumstances, or to create your own format, as you wish.  Also, before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.  Finally, if you have any suggestions or comments about the format, please let us know.

Our thanks to our reserve JAG, Lieutenant Colonel Tim Sinnott, USAFR, for preparing the ethics opinion that became the basis for this format.
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[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Opinion on Gift after Speech

1.   You have asked for advice regarding a gift of a __________.

2.   Facts.   On  [insert date], you gave a speech to  [identify the audience]  in  [insert location].  You were not asked to give the speech by anyone in  [(the Air Force) (your agency) (your chain of command)].  Rather, you were invited to give the speech by  _______.  Your presentation was about  ___  minutes long.  [You (were) (were not) in uniform while you were making the speech.]

In your speech you discussed the following topic(s): ____________   [You have provided the ___-page text of your speech.]

Your government title is _____, and your duties in this position are as follows:  ___________

[No government resources were used in connection with the preparation or delivery of your speech.]  [The government resources used in connection with the preparation or delivery of your speech were as follows:  _________ ]

After the speech, you were presented with a  _______.  The market value of this item is $____.

3.   The rules.   Executive Branch employees may not accept “compensation” from any source other than the government for speaking that “relates to the employee’s official duties.”  [5 CFR 2635.807(a)]  Speaking “relates to the employee’s official duties” if, for example, the subject deals in significant part with (1) any matter to which the employee presently is assigned or to which the employee had been assigned during the previous one-year period, or (2) any ongoing or announced policy, program or operation of the employee’s agency.  [5 CFR 2635.807(a)(2)(i)(E)]

The term “compensation” includes any form of consideration, remuneration or income.  However, it does not include items that may be accepted under the normal exceptions to the general rule against gifts found in 5 CFR Part 2635, Subpart B, such as the exception that allows the acceptance of items with a market value of $20 or less.  [5 CFR 2635.807(a)(2)(iii)]  An employee who has accepted a gift that he or she may not keep must return it to the donor or pay the donor the market value of the gift.  [5 CFR 2635.205(a)]  Finally, Executive Branch employees are required to use government resources only for official business.  [5 CFR 2635.704]

4.   Conclusions.

[ In my opinion, your speech does not "relate to your official duties."  Accordingly, it is permissible for you to keep the gift that you were given after the speech. ]

[ In my opinion, your speech “relates to your official duties,” since the subject matter of the speech deals in significant part with  [ (DoD) (Air Force) (agency) ] policies, programs or operations. Accordingly, you may not accept any compensation offered in connection with your speech, except a gift with a market value of $20 or less.  Since the market value of the gift you received is $20 or less, it is permissible for you to keep this gift. ]

[ In my opinion, your speech “relates to your official duties,” since the subject matter of the speech deals in significant part with  [ (DoD) (Air Force) (agency) ] policies, programs or operations.  Accordingly, you may not accept any compensation offered in connection with your speech, except a gift with a market value of $20 or less.  Since the market value of the gift you received exceeds this amount, it is necessary for you either to return the gift to  [name of the donor], or to pay to  [name of the donor]  the market value of $_____. ]

[ In my opinion, your speech “relates to your official duties” for two reasons.  First, the subject matter of the speech deals in significant part with  [ (DoD) (Air Force) (agency) ]  policies, programs or operations.  Second, government resources were used in connection with the  [(preparation) (delivery) (preparation and delivery)]  of the speech.  Accordingly, you may not accept any compensation offered in connection with your speech, except a gift with a market value of $20 or less.  Since the market value of the gift you received is $20 or less, it is permissible for you to keep this gift. ]

[ In my opinion, your speech “relates to your official duties” for two reasons.  First, the subject matter of the speech deals in significant part with  [ (DoD) (Air Force) (agency) ]  policies, programs or operations.  Second, government resources were used in connection with the  [(preparation) (delivery) (preparation and delivery)]  of the speech.  Accordingly, you may not accept any compensation offered in connection with your speech, except a gift with a market value of $20 or less.  Since the market value of the gift you received exceeds this amount, it is necessary for you either to return the gift to  [name of the donor], or to pay to  [name of the donor]  the market value of $_____. ]

5.   If you have any additional questions, please let me know.

[name and title of author of memo or e-mail]
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