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Instructions.  Read Rule 1, Rule 2, Rule 3 and Rule 4.  Find the rule that applies to your situation. Then follow the guidance in that rule.  The terms that are in quotations in Rules 1 through 4 are defined in paragraph 5 below.  Be sure to read these definitions.

1.
Rule 1  --  A matter that affects your spouse’s financial interests.  Executive Branch employees may not participate “personally and substantially” in any “particular matter” that would have a “direct and predictable effect” on the “financial interests of the employee’s spouse.”  [18 USC 208(a);  5 CFR 2635.402(a)]

Note:  There is a provision in the ethics regulation that permits a government employee to participate personally and substantially in a particular matter, if the stock that the government employee and his or her spouse and his or her minor children own in the company or companies that are involved in the particular matter has a market value of $15,000 or less.  [5 CFR 2640.202(a)]  See paragraph 5 below for the full text of this $15,000 stock ownership exception.

2.
Rule 2  --  A matter that involves one of the four “covered relationships”.  If an Executive Branch employee is trying to determine if he or she may (or should) participate in a “particular matter” involving “a specific party or parties,” and
a.
the matter is likely to have a “direct and predictable effect” on the financial interests of a member of the employee’s household,  OR

b.
a member of the employee’s household is a “party” to the matter,  OR

c.
a relative of the employee with whom the employee has a close personal relationship is a “party” to the matter,  OR

d.
a company or organization is a “party” to the matter, and the employee’s spouse, parent or dependent child is serving (or is seeking to serve) as an officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee of that company or organization,

and if the Executive Branch employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his or her impartiality in the matter, then the employee should not participate in the matter, unless the employee has informed his or her supervisor of the appearance issue, and the supervisor has authorized the employee to participate in the matter.  [5 CFR 2635.502(a)]  The supervisor may consider six factors in making this decision (see paragraph 5 below).  The relationships described in paragraphs 2a, 2b, 2c and 2d are called the “covered relationships,” since they are covered in the section of the ethics regulation that addresses relationships with people and organizations outside the government (5 CFR 2635.502).
When the supervisor receives information from the employee about the appearance issue, the supervisor undertakes a balancing test.  If the supervisor determines that the government’s need to have the employee participate in the matter outweighs the appearance concerns that would result from the employee participating in the matter, then the supervisor authorizes the employee to participate in the matter.  [5 CFR 2635.502(d)]

The supervisor who makes this determination must be a commissioned military officer or a Federal civilian employee GS-12 or above.  If the Executive Branch employee for whom the determination is made is a General/Flag Officer in command, then that individual’s ethics counselor may make the determination.  [DoD 5500.7-R, Joint Ethics Regulation, para. 1-202]

3.
Rule 3  --  A matter that does not affect your spouse’s financial interests, AND does not involve one of the four “covered relationships,” BUT does or would, in your opinion, raise a question about your impartiality.

The balancing test process that is found in Rule 2 above (i.e., inform your supervisor of the facts and let him or her make the call on whether or not you will participate in the government matter) can also be used regarding matters that do not involve one of the four “covered relationships” that are listed in Rule 2.  The section of the ethics regulation that addresses relationships with people and organizations outside the government (5 CFR 2635.502) states the following:

An employee who is concerned that circumstances other than those specifically described in this section [i.e., the four “covered relationships”] would raise a question regarding his impartiality should use the process described in this section [i.e., the balancing test process] to determine whether he should or should not participate in a particular matter.  [5 CFR 2635.502(a)(2)]

Thus, if your situation does not involve one of the four “covered relationships,” but would, in your opinion, raise a question about your impartiality if you were to participate in the government matter, then you should use the balancing test process to determine whether or not you will participate in the government matter in question.

For example, let’s say you are about to participate in some way in a government contract, your brother works for the company that has the contract, and you are concerned about how this would be perceived by others.  This situation fits under Rule 3 since (A) the government contract does not affect your spouse’s financial interests, (B) none of the four “covered relationships” applies to the government contract, and (C) your participation in the government contract under these circumstances would raise a question about your impartiality.  In this situation, you should go through the balancing test process that is described in Rule 2.

4.
Rule 4  --  A matter that does not affect your spouse’s financial interests, AND does not involve one of the four “covered relationships,” AND does not or would not, in your opinion, raise a question about your impartiality.

If there is a particular matter that would not affect your spouse’s financial interests, and it does not involve any of the four "covered relationships," and you do not believe that your participation in the matter would raise any question about your impartiality, then you are not required to go through the balancing test process (i.e., the process set forth in 5 CFR 2635.502) and you are not required to take any other action.  This point is made in Office of Government Ethics (OGE) Informal Advisory Opinion 01 X 8, dated August 23, 2001.  This opinion states:

OGE has consistently maintained that, although employees are encouraged to use the process provided by section 2635.502(a)(2), "[t]he election not to use that process cannot appropriately be considered to be an ethical lapse."  OGE Informal Advisory Letter 94 x 10(2); see also OGE 97 x 8 ("obligation" to follow process where covered relationships involved, but employees "encouraged" to use process in other circumstances); OGE 95 x 5 ("not required by 5 C.F.R. 2635.502 to use the process described in that section" where no covered relationship with person who is party or represents party); OGE 94 x 10(1)(employee may "elect" to use process in section 2635.502(a)(2), but "election not to use that process should not be characterized, however, as an ‘ethical lapse'").
For example, let’s say you are about to participate in some way in a government contract, and your third cousin (whom you have never met) works for the company that has the contract.  Under these circumstances, you do not believe that your participation in the government contract would raise any questions about your impartiality.  This situation fits under Rule 4 since (A) the government contract does not affect your spouse’s financial interests, (B) none of the four “covered relationships” applies to the government contract, and (C) your participation in the government contract would not, in your opinion, raise a question about your impartiality.

If your situation falls under Rule 4, you do not have a conflict of interest and you are not required to take any action.  However, keep in mind that even if you conclude that your situation falls under Rule 4, other people, such as your supervisor and your ethics counselor, may believe that your situation fits under Rule 1, Rule 2, or Rule 3.  Therefore, it is strongly recommended that you inform your ethics counselor of your situation and ask for his or her advice.

Finally, this information paper summarizes the rules that will apply in most situations.  It is always possible that your particular situation will have some unusual characteristics that will cause to apply some other ethics rules that are not addressed in this paper.  This is another reason why you should always obtain advice from an ethics counselor when you have a question about conflicts of interest.

5.
Definitions.

a.
Particular matter.  A “particular matter” means a government matter that involves “deliberation, decision, or action that is focused upon the interests of specific persons, or a discrete and identifiable class of persons.”  [5 CFR 2635.402(b)(3)]  For example, the term “particular matter” includes a government contract (including the source selection before award and/or the contract administration after award), a task order, a delivery order, a claim against the government, a sale of a government asset, a personnel action, or a request to use a government facility or resource.  However, the term “particular matter” does not include “the consideration or adoption of broad policy options that are directed to the interests of a large and diverse group of persons.”  [5 CFR 2635.402(b)(3)]

b.
Specific party.  A “specific party” means a non-Federal organization, such as a for-profit company, a college or university, a non-profit organization, or a joint venture (i.e., a teaming arrangement) consisting of more than one company.
c.
Particular matter involving a specific party or parties.  A “particular matter involving a specific party or parties” means a particular government matter in which one or more non-Federal organizations have become involved.  For example, a government contract that has been awarded to a company is “a particular matter involving a specific party.”  Also, a source selection in which three companies have submitted proposals is “a particular matter involving specific parties.”  Finally, a source selection that is in the early stages (e.g., development of the acquisition strategy) would be a “particular matter” that does not involve a specific party or parties (since the prospective offerors have not yet become involved).

d.
Parties.  Normally, the “parties” to a government contract are the U.S. Government and the prime contractor.  Employees of the prime contractor are not “parties” to the contract.

e.
Personal and substantial.   This term is defined (at 5 CFR 2635.402(b)(4)) as follows.

To participate personally means to participate directly. It includes the direct and active supervision of the participation of a subordinate in the matter.  To participate substantially means that the employee's involvement is of significance to the matter.  Participation may be substantial even though it is not determinative of the outcome of a particular matter.  However, it requires more than official responsibility, knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.  A finding of substantiality should be based not only on the effort devoted to a matter, but also on the importance of the effort.  While a series of peripheral involvements may be insubstantial, the single act of approving or participating in a critical step may be substantial.  Personal and substantial participation may occur when, for example, an employee participates through decision, approval, disapproval, recommendation, investigation or the rendering of advice in a particular matter.
f.
Direct and predictable effect.  This term is defined as follows:

Direct and predictable effect.  (i)  A particular matter will have a direct effect on a financial interest if there is a close causal link between any decision or action to be taken in the matter and any expected effect of the matter on the financial interest.  An effect may be direct even though it does not occur immediately.  A particular matter will not have a direct effect on a financial interest, however, if the chain of causation is attenuated or is contingent upon the oc-currence of events that are speculative or that are independent of, and unrelated to, the matter.  A particular matter that has an effect on a financial interest only as a consequence of its effects on the general economy does not have a direct effect within the meaning of this subpart.

(ii) A particular matter will have a predictable effect if there is a real, as opposed to a speculative possibility that the matter will affect the financial interest.  It is not necessary, however, that the magnitude of the gain or loss be known, and the dollar amount of the gain or loss is immaterial.  [5 CFR 2635.402(b)(1)(underlining added)]

g.
Effect on your spouse’s financial interests.  A particular government matter will have a direct and predictable effect on your spouse’s financial interests if:

--
It would affect the value of the company’s stock (and your spouse either owns stock in the company or participates in a pension plan that owns stock in the company),  OR

--
It would affect your spouse’s salary or level of compensation from the company,  OR

--
It would affect your spouse’s continued employment with the company.  [See 5 CFR 2635.402(b)(2)(Example 2)]

Here are three examples where your participation would affect your spouse’s financial interests.

--
Your spouse will lose his or her job with the contractor if the government does not exercise the contract option, and you will participate in the government’s decision on whether or not to exercise the option.

--
Your spouse works for the contractor; his or her annual bonus is tied to the amount of the award fee under the contract, and you will provide inputs regarding the award fee.

--
Your spouse works for the contractor; his or her annual appraisal is positively affected by letters of commendation from the government customer, and you will write a letter of appreciation to the members of the government/contractor task force of which your spouse is a member.

h.
The six factors used in the balancing test.  The six factors that a supervisor may consider when making the determination (under Rule 2 or Rule 3) whether an employee will be allowed to participate in a particular government matter notwithstanding the appearance concerns are as follows.  [5 CFR 2635.502(d)]

--
The nature of the relationship involved;

--
The effect that resolution of the matter would have upon the financial interests of the person involved in the relationship;

--
The nature and importance of the employee's role in the matter, including the extent to which the employee is called upon to exercise discretion in the matter;

--
The sensitivity of the matter;

--
The difficulty of reassigning the matter to another employee; and

--
Adjustments that may be made in the employee's duties that would reduce or eliminate the likelihood that a reasonable person would question the employee's impartiality.


i.
The $15,000 stock ownership exception.  The text of this provision (5 CFR 2640.202(a)) and the three examples that apply it read as follows.

Sec. 2640.202  Exemptions for interests in securities.

(a)
De minimis exemption for matters involving parties.  An employee may participate in any particular matter involving specific parties in which the disqualifying financial interest arises from the ownership by the employee, his spouse or minor children of securities issued by one or more entities affected by the matter, if:

(1)
The securities are publicly traded, or are long-term Federal Government, or are municipal securities; and

(2)
The aggregate market value of the holdings of the employee, his spouse, and his minor children in the securities of all entities does not exceed $15,000.

Example 1 to paragraph (a):  An employee owns 100 shares of publicly traded stock valued at $3,000 in XYZ Corporation.  As part of his official duties, the employee is evaluating bids for performing computer maintenance services at his agency and discovers that XYZ Corporation is one of the companies that has submitted a bid.  The employee is not required to recuse himself from continuing to evaluate the bids.

Example 2 to paragraph (a):  In the preceding example, the employee and his spouse each own $8,000 worth of stock in XYZ Corporation, resulting in ownership of $16,000 worth of stock by the employee and his spouse.  The exemption in paragraph (a) of this section would not permit the employee to participate in the evaluation of bids because the aggregate market value of the holdings of the employee, spouse and minor children in XYZ Corporation exceeds $15,000.  The employee could, however, seek an individual waiver under 18 U.S.C. 208(b)(1) in order to participate in the evaluation of bids.

Example 3 to paragraph (a):  An employee is assigned to monitor XYZ Corporation's performance of a contract to provide computer maintenance services at the employee's agency.  At the time the employee is first assigned these duties, he owns publicly traded stock in XYZ Corporation valued at less than $15,000.  During the time the contract is being performed, however, the value of the employee's stock increases to $17,500.  When the employee knows that the value of his stock exceeds $15,000, he must disqualify himself from any further participation in matters affecting XYZ Corporation or seek an individual waiver under 18 U.S.C. 208(b)(1).  Alternatively, the employee may divest the portion of his XYZ stock that exceeds $15,000.  This can be accomplished through a standing order with his broker to sell when the value of the stock exceeds $15,000.
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