Ethics Update

By The Air Force Materiel Command Law Office

Wright-Patterson Air Force Base, Ohio

Anthony J. Perfilio, SES, Director

SUBJ:
      Format for Opinion on Soliciting a Gift

FROM:     Mr. Mark Stone, Ethics Attorney

DATE:
      August 15, 2003

Here is a format for an opinion on a government employee soliciting a gift from a source outside the government.  Before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.

*****************************************************************************












[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Soliciting a Gift

1.   This  [(memo) (message)]  responds to your request for advice regarding the solicitation of a gift.

2.   Facts.  You have provided the following information.    [ insert facts ]

3.   Law.  The Executive Branch ethics regulation states:

Except as provided in this subpart, an employee shall not, directly or indirectly, solicit or accept a gift:  (1)  From a prohibited source; or (2) given because of the employee’s official position.  [5 CFR 2635.202(a)]

The regulation also states:

A gift is solicited or accepted because of the employee's official position if it is from a person other than an employee and would not have been solicited, offered, or given had the employee not held the status, authority or duties associated with his Federal position.  [5 CFR 2635.203(e)]

The term “gift” is defined as follows:

Gift includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value.  It includes services as well as gifts of training, transportation, local travel, lodgings and meals, whether provided in-kind, by purchase of a ticket, payment in advance, or reimbursement after the expense has been incurred.  [5 CFR 2635.203(b)]

The term “prohibited source” is defined as follows:

Prohibited source means any person who:

(1)  Is seeking official action by the employee's agency;

(2)  Does business or seeks to do business with the employee's agency;

(3)  Conducts activities regulated by the employee's agency;

(4)  Has interests that may be substantially affected by performance or nonperformance of the employee's official duties; or

(5)  Is an organization a majority of whose members are described in paragraphs (d) (1) through (4) of this section.  [5 CFR 2635.203(d)]

4.   Conclusions.  Since  [item that would be solicited]  has monetary value, it falls within the definition of a “gift.”  Also,  [name of entity that would be solicited]  is not a "prohibited source," since  [it is not on the most recent list of DoD contractors]  [insert other reason].

However, when one asks a  [(government contractor)(business)(non-Federal organization)]  if it would be willing to provide a  [item that would be solicited]  for an individual who is a  [(General Officer)(the installation commander)(insert other position)] , one is soliciting a gift that would be given because of the individual’s official position.  Soliciting a gift that would be given because of a government employee’s official position (i.e., because he or she holds a certain status, authority or duties) is not permitted under the ethics rules.

In short, it is not permissible for  [name of military installation or government organization]  employees to contact  [(DoD)(agency)]  contractors or local businesses that are not  [(DoD)(agency)]  contractors and ask for gifts (i.e., anything for free) for  [name of government employee]  personally or gifts that would support an event involving  [name of government employee].  This conclusion also applies to all other  [name of military installation or government organization]  employees, where the gift would be based on the fact that they hold a certain rank or official position.

Consequently, it would not be permissible for  [name of government employee]  to solicit  [item that would be solicited]  from  [name of entity that would be solicited].  [As a result, we recommend that the proposed letter not be sent.]

[ insert other conclusions ]

5.   If you have any other questions, please let me know.

[name and title of author of memo or e-mail]

