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      August 7, 2003

Here is a format for an opinion on use of government property.  Before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.
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[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Use of Government Property

1.   This  [(memo) (message)]  responds to your request for advice on whether  [identify government property]  may be used  [identify purpose for which the property would be used].

2.   Facts.  You have provided the following information.    [ insert facts ]

3.   Law.   There are several regulations that address the use of government property.

The Executive Branch ethics regulation states:

Use of Government property.

(a)  Standard.  An employee has a duty to protect and conserve Government property and shall not use such property, or allow its use, for other than authorized purposes.

(b)  Definitions.  For purposes of this section:

(1)  Government property includes any form of real or personal property in which the Government has an ownership, leasehold, or other property interest as well as any right or other intangible interest that is purchased with Government funds, including the services of contractor personnel.  The term includes office supplies, telephone and other telecommunications equipment and services, the Government mails, automated data processing capabilities, printing and reproduction facilities, Government records, and Government vehicles.

(2)  Authorized purposes are those purposes for which Government property is made available to members of the public or those purposes authorized in accordance with law or regulation.  [5 CFR 2635.704]

Air Force Instruction (AFI) 23-111, Management of Government Property in Possession of the Air Force, 1 Feb 96, contains the following provisions.

Air Force Policy on Management of Government Property.  The Air Forces provides, through property managers, proper allocation, control, care, use, and safeguard of property under Air Force control.  Property management applies to each individual.  Property management responsibilities limit the use of government property to official purposes only.  [Paragraph 2]

Roles.  Commanders, subordinates, supervisors, and individuals:   ...[e]nsure personnel carefully and economically use and safeguard property...  [and]  ...[p]rovide adequate security, protection, and storage for property.  [Paragraph 5]

Personnel having custodial responsibility may incur pecuniary liability for the loss, destruction, or damage to property caused by willful misconduct, deliberate unauthorized use, or negligence in the use, care, custody, or safeguard of the property from causes other than fair wear and tear.  [Paragraph 6.1]

Air Force Instruction (AFI) 23-119, Exchange, Sale, or Temporary Custody on Nonexcess Personal Property, 5 Jun 01, page 1, states:

Title 40 U.S.C. establishes responsibility and accountability for government property.  All USAF personnel will use, manage, and protect government property IAW AFI 23-111.  Government personal property or equipment will not be sold, loaned, exchanged, donated, leased, or otherwise disposed of unless specifically authorized by law or regulation.  The following sections address supply policy for making nonexcess personal property available to programs authorized by law.

Note:  This AFI talks about making government property available in five situations:  (1) the Replenishment Parts Purchase or Borrow (RPPOB) Program,  (2) leasing property to domestic business concerns,  (3) exchange or sale of property concurrent with an acquisition,  (4) Domestic Technology Transfer Programs and Cooperative Research and Development Agreements (CRADAs), and  (5) leasing property to friendly foreign governments.

Air Force Manual (AFMAN) 23-220, Reports of Survey for Air Force Property, 1 Jul 96, para. 1.4 states:

1.4.  Overall Guidance.
1.4.1.  Commanders are responsible for government real and personal property under their control.

1.4.2.  Air Force, AFRES, and ANG, personnel (including civilian employees, Air Force Reserve technicians, and ANG technicians) are responsible for the proper care and safekeeping of Air Force property regardless of whether or not it is on property records.

1.4.3.  Air Force members and employees can be held financially liable for the loss, damage, or destruction of Air Force property proximately caused by their negligence, willful misconduct, or deliberate unauthorized use.

1.4.3.1.  (Added-WP)  The individual(s) held liable include, but are not limited to, the user(s), the property custodian(s), the storage facility custodian, the officer or NCO in charge, the manager, supervisor, or the commander.

1.4.4.  Financial liability against an individual(s) will be assessed only after an official investigation has been conducted specifically for the purpose of determining the facts and the circumstances related to the loss, damage, or destruction of the property.

Note:  Paragraph 1.4.3.1. is from the Wright-Patterson Air Force Base supplement to the Air Force Manual on Reports of Survey.

Air Force Manual 23-110, USAF Supply Manual, 1 Apr 03, Volume 6, Chapter 2, para. 2.3.1., states:

The DRMO  [Defense Reutilization and Marketing Office]  is responsible for accepting and appropriately processing all excess and other personal property including scrap and waste that is determined by the Air Force to be eligible for processing for disposal action.
4.   Conclusions.  Based on the information you have provided, in my opinion it  [(would)(would not)]  be permissible to use  [identify government property]  for  [identify purpose for which the property would be used].  This is because....

[ insert other conclusion ]

5.   If you have any additional questions, please let me know.

[name and title of author of memo or e-mail]
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