POINT  PAPER

ON

BID  PROTEST  CASES  INVOLVING

  UNFAIR  COMPETITIVE  ADVANTAGE  ALLEGATIONS

 BASED  ON  OFFERORS  HIRING  AND  RECEIVING  ASSISTANCE

WITH  THEIR  PROPOSALS  FROM  FORMER  GOVERNMENT  EMPLOYEES

A.
Purpose.  The purpose of this paper is to summarize the rules on this subject.

B.
General Legal Principles.  
Here are some of the legal principles that apply when there is an allegation of unfair competitive advantage resulting from an offeror receiving assistance with its proposal from a former government employee.

(1)
“The interpretation and enforcement of post-employment conflict of interest restrictions are primarily matters for the procuring agency and the Department of Justice, not our Office.  [Citation.]  Our general interest, within the confines of a bid protest, is to determine whether any action of the former government employee may have resulted in prejudice for, or on behalf of, the awardee during the award selection process.  [Citation.]  Specifically, we review whether an offeror may have prepared its proposal with knowledge of insider information sufficient to establish a strong likelihood that the offeror gained an unfair competitive advantage in the procurement.  [Citation.]  In our review, we consider whether the former government employee had access to competitively useful information, as well as whether the employee’s activities with the firm likely resulted in disclosure of such information.  [Citation.]”  Medical Development International, B-281484.2, March 29, 1999, pages 7-8.

(2)
“The mere employment of an individual who is familiar with the type of work required and who helped prepare the specifications or statement of work, but who is not privy to the contents of proposals or other inside information, does not itself establish a conflict of interest or confer an unfair competitive advantage.  [Citations.]”  Medical Development International, B-281484.2, March 29, 1999, page 8.

(3)
“Contracting agencies are to avoid any conflict of interest or even the appearance of a conflict of interest in government-contractor relationships.  [Citations.]  A contracting officer may protect the integrity of the procurement system by disqualifying an offeror from the competition where the firm may have obtained an unfair competitive advantage, even if no actual impropriety can be shown, so long as the determination is based on facts and not mere innuendo or suspicion.  [Citations.]  Our review is to determine whether the agency has a reasonable basis for its decision to allow an offeror to compete in the face of an allegation of an apparent conflict of interest.  [Citation.]”  PRC, Inc., B-274698.2, January 23, 1997, 97-1 CPD ¶ 115, page 11.

(4)
“The issue of whether an individual violated procurement integrity standards is not determinative in a protest of an award to that individual’s employer; the question is whether an offeror may have prepared its proposal with knowledge of inside information, regardless of whether the information was actually obtained or used, sufficient to establish a strong likelihood that the offeror gained an unfair competitive advantage in this procurement.  [Citation.]  To resolve this question, we typically consider all relevant information, including whether (in cases such as this) the former government employee had access to competitively useful inside information, as well as whether the former government employee’s activities with the firm were likely to have resulted in a disclosure of such information.  [Citations.]”  PRC, Inc., B-274698.2, January 23, 1997, 97-1 CPD ¶ 115, page 11.

(5)
“Contracting agencies are to avoid any conflict of interest or even the appearance of a conflict of interest in government-contractor relationships.  [Citation.]  A contracting officer may protect the integrity of the procurement system by disqualifying an offeror from the competition where the firm may have obtained an unfair competitive advantage, even if no actual impropriety can be shown, so long as the determination is based on facts and not mere innuendo or suspicion.  [Citations.]  In making such judgments, contracting officers are granted ‘wide latitude to exercise business judgment.’  [Citations].  Accordingly, the responsibility for determining to what extent a firm should be excluded from the competition rests with the procuring agency, and we will overturn such a determination only when it is shown to be unreasonable.  [Citations.]”  Textron Marine Systems, B-255580.3, August 2, 1994, 94-2 CPD ¶ 63, page 7-8

(6)
“In reviewing the reasonableness of the contracting officer’s determination in cases such as this one -- where the issue is whether the awardee derived an unfair competitive advantage as a result of a disclosure of information -- we begin by examining the nature of the information to which the awardee had access, for example, whether the information involved is cost-related [citation]; whether the information is proprietary; whether the information is source selection sensitive [citation]; or whether the information was obtained through improper business conduct.  [Citation.]”  Textron Marine Systems, B-255580.3, August 2, 1994, 94-2 CPD ¶ 63, page 8 (footnote omitted).

C.
Cases.   Here are summaries of 16 Comptroller General decisions that address the issue of unfair competitive advantage resulting from offerors receiving assistance with their proposals from former government employees.  The cases are arranged in reverse chronological order.  The Comptroller General found that there was an unfair competitive advantage in three of the cases (numbers 5, 12, and 16 below), and found no unfair competitive advantage in the other cases.

(1)
In Medical Development International, B-281484.2, March 29, 1999, the Federal Bureau of Prisons awarded a contract to the University of North Texas Health Science Center (UNT) to provided health care services.  Medical Development International  protested and alleged, among other things, that UNT received an unfair competitive advantage by employing a former agency official.  Held:  No unfair competitive advantage since the former employee left the agency one year prior to the issuance of the Request for Proposals, and there was no chance that he was aware of the contents of other proposals.

(2)
In Proteccion Total/Magnum Security, S.A., B-278129.4, May 12, 1998, 98-1 CPD ¶ 137, the Department of the Army awarded a contract for security guard services for U.S. military installations in the Republic of Panama to Prosegur/Universal Security (Prosegur).  Proteccion Total/Magnum Security, S.A. (Proteccion) alleged that Prosegur obtained an unfair competitive advantage when it hired a former Army procurement official who had some involvement in developing the solicitation for the prior contract.  Held:  No unfair competitive advantage.  The former employee had left government service more than one year prior to the issuance of the current solicitation.  He had no involvement in preparing the current solicitation or in the current source selection process.  Moreover, his participation in the prior procurement was limited to the preliminary stages of that procurement; he was not involved in the final statement of work, or in the source selection process.

(3)
In PRC, Inc., B-274698.2, January 23, 1997, 97-1 CPD ¶ 115, the U.S. Army awarded a contract for test support services to TESCO.  PRC, Inc. (PRC) protested and alleged, among other things, that TESCO received an unfair competitive advantage when the former commanding officer of the Army’s Operational Test and Evaluation Command (OPTEC), was hired by DynCorp and participated in the preparation of TESCO’s proposal.  Held:  No unfair competitive advantage.  The former commander had previously informed Army officials that he might negotiate employment with DynCorp and disqualified himself from participation.  He later obtained an opinion from an Army ethics attorney who determined that he was not a “procurement official” with respect to DynCorp.  Moreover, although he was the commander of OPTEC and the OPTEC Contracting Activity (OCA) reported on staff supervision issues to his staff, OCA’s contracting activities were supervised by a different Command.

(4)
In Physician Corporation of America, B-270698 et al., April 10, 1996, 96-1 CPD ¶ 198, OCHAMPUS awarded a contract to Humana Military Healthcare Services, Inc. (Humana) to provide health care services.  Physician Corporation of American protested and alleged that Humana had gained an unfair competitive advantage by virtue of its employment of two retired Air Force Colonels and the receipt of source selection information from another government employee.  Held:  No unfair competitive advantage.  Neither of the retired Colonels possessed inside information or, if they did, Humana did not benefit from that inside information.  Further, there was no unfair competitive advantage where the contracting officer furnished source selection sensitive information to all offerors.

(5)
In Guardian Technologies International, B-270213, February 20, 1996, 96-1 CPD ¶ 104, the FBI awarded a contract for armor load bearing vests to Progressive Technologies of American, Inc. (Progressive).  Guardian Technologies International protested and alleged that Progressive received an unfair competitive advantage when it  hired a retired FBI employee who had been regarded, within the Bureau, as their expert in the field of body armor.  Held:  Progressive received an unfair competitive advantage.  Although the former employee had been assigned to develop, and assist in drafting, the specifications for the body armor solicitation, this in itself did not establish a conflict of interest.  However, the former employee did have access to the government’s cost estimates and other inside information.  This information provided Progressive with an unfair competitive advantage.

(6)
In Creative Management Technology, Inc., B-266299, February 9, 1996, 96-1 CPD 61, the Department of the Air Force awarded a contract for technical engineering and spacelift services to AJT and Associates (AJT).  Creative Management Technology, Inc.  protested and alleged that AJT had gained an unfair competitive advantage by proposing as its project manager a former Air Force employee who had been a contracting officer’s technical representative and who had served on the prior contract.  Held:  No unfair competitive advantage.  The former employee advised the Air Force of his employment discussions and the subsequent offer from AJT.  The former employee did not participate in the procurement.  There was no evidence that the former employee influenced the technical evaluators or that he had access to source selection information.  There was no evidence that the former employee participated in the preparation of AJT’s proposal.

(7)
In Stanford Telecommunications, Inc., B-258622, February 7, 1995, 95-1 CPD ¶ 50, the U.S. Army awarded a contract for network control support services to Harris Technical Services Corporation (Harris).  Stanford Telecommunications, Inc. (Stanford) protested, alleging that Harris should be precluded from the contract by its hiring of a former government employee as a proposal consultant and program manager under the contract, since the individual had access to information concerning Stanford’s performance of its current contract.  Held:   No unfair competitive advantage.  There was no evidence that Harris obtained any proprietary Stanford cost information from the former government employee.  Moreover, the former employee did not participate in the preparation of Harris’ cost proposal.

(8)
In Cleveland Telecommunications Corp., B-257294, September 19, 1994, 94-2 CPD ¶ 105, NASA awarded a contract for technical and fabrication support services to Gilcrest Electric and Supply Company (Gilcrest).  Cleveland Telecommunications Corp. (Cleveland) protested and alleged that Gilcrest had gained an unfair competitive advantage since two former NASA employees had signed letters of intent to work for Gilcrest if it was awarded the contract and that those employees had access to proprietary information of the incumbent contractor, a firm which Cleveland proposed as a subcontractor.  Held:  No unfair competitive advantage.  The two former NASA employees were not procurement officials, since they had no involvement in drafting, reviewing, or approving the RFP specifications; evaluating proposals; selecting sources; conducting negotiations, or approving the award to Gilcrest.  While the two former NASA employees were involved with administering the prior contract, they were promptly recused from this procurement, as well as the incumbent contract, when Gilcrest approached them concerning employment.  Moreover, they had no involvement in the preparation of Gilcrest’s proposal since they were both still employed by NASA at the time of submission of the best and final offers.

(9)
In Textron Marine Systems, B-255580.3, August 2, 1994, 94-2 CPD ¶ 63, the Naval Sea Systems Command (NAVSEA) awarded a contract for technical and engineering support of the Navy’s Landing Craft Air Cushion program to Resource Consultants, Inc (RCI).  Textron Marine Systems (TMS) protested and alleged that a former NAVSEA employee violated the prohibition against personal conflicts of interest by conducting employment discussions with RCI while he had access to TMS proprietary information.  Held:  Although RCI gained an advantage by virtue of employing the former NAVSEA employee, the information he shared was not clearly the type considered to afford an unfair competitive advantage.  While serving as alternate COTR, the former employee had access to some of TSM’s pricing data.  However, it would have been virtually impossible for him to have reproduced that data for the benefit of RCI.  In addition, although he provided information to RCI regarding the organization and structure of TSM’s Panama City office, such information is not proprietary since it could be discerned by regular observation.

(10)
  In ITT Federal Services Corp., B-253740.2, May 27, 1994, 94-2 CPD ¶ 30, the Department of the Army determined, pursuant to OMB Circular A-76, that it would be more economical to convert the logistics support services at Fort Leonard Wood, Missouri, to in-house performance by civilian employees.  In making its determination, the Army selected Tecom’s proposal as the one upon which to base the cost comparison.  ITT Federal Services Corp. (ITT) protested and alleged, among other things, that Tecom should have been disqualified because it used the services of a former government employee to assist in its proposal efforts.  Held:  No unfair competitive advantage.  Although the former employee was assigned to a task force to review and rewrite the supply portion of the preliminary work statement (PWS), his participation was limited to beginning an updating process on the existing contract.  His participation ended some 15 months prior to the issuance of the solicitation.  The PWS was substantially changed both after the employee’s participation on the task force ended, and after he left government service.  Moreover, there was no evidence that the former employee disclosed to Tecom any inside information to which he may have had access.

(11)
  In RAMCOR Services Group, Inc., B-253714, October 7, 1993, 93-2 CPD ¶ 213, the Department of the Treasury awarded a contract for training and support services to Star Mountain, Inc. (Star).  RAMCOR Services Group, Inc. (RAMCOR), the incumbent, protested.  RAMCOR alleged that Star had gained an unfair competitive advantage when  the program manager of the incumbent contract tentatively agreed to work for Star if it was awarded the contract and where that individual provided the names and telephone numbers of several of RAMCOR’s employees to Star.  Held:  No unfair competitive advantage.  Revealing the names and telephone numbers of RAMCOR’s employees, although inappropriate, did not result in an unfair competitive advantage.  Furthermore, the employee had no access to proprietary or source selection information regarding this contract.  He was not a procurement official, since he had no involvement in drafting, reviewing or approving the RFP specifications; evaluating proposals; selecting sources; conducting negotiations, or reviewing or approving the award to Star.

(12)
 In Holmes and Narver Services, Inc./Morrison-Knudson Services, Inc., a joint venture; Pan Am World Services, Inc., B-235906, October 26, 1989, 89-2 CPD ¶ 379,  4 CGEN ¶ 103,689, aff’d sub nom., Brown Associates Management Services, Inc. – Request for Reconsideration, B-235906.3, March 16, 1990, 90-1 CPD ¶ 299,  4 CGEN ¶ 104,208, the Army awarded a contract for installation support services to Brown Associates Management Services, Inc. (Brown).  Holmes and Narver protested and alleged that Brown had gained an unfair competitive advantage by virtue of employing a retired Army Colonel.  Held:  Brown had gained an unfair competitive advantage, since the Army Colonel had access to source selection information at the time he assisted Brown in preparing its proposal.

(13)
  In Honeywell Federal Systems, GSBCA No. 9807-P, 89-1 BCA ¶ 21,444 (1989), the Air Force Computer Acquisition Center awarded a contract for computer systems to AT&T Technologies (AT&T).  Honeywell Federal Systems (Honeywell) protested.  Honeywell alleged, among other things, that AT&T had gained an unfair competitive advantage when it hired a former Air Force Captain who had worked on the early stages of the solicitation.  Held:  No unfair competitive advantage.  Although the Captain helped develop the preliminary specifications and the first of two Requests for Information (RFIs) that were sent to potential offerors, we was subsequently recused from this procurement.  Moreover, the Captain had no involvement with the Request for Proposals or with the Proposal Evaluation Guide that was used to evaluate the proposals.  Nor did the Captain disclose any source selection information to AT&T or directly work on AT&T’s proposal.

(14)
  In Damon Corporation, B-232721, February 3, 1989, 89-1 CPD ¶ 113, 3 CGEN ¶ 102,833, the Air Force awarded a contract for AIDS testing services to Blood Systems, Inc. (BSI).  Damon Corporation (Damon) was the incumbent and protested, alleging that BSI had gained an unfair competitive advantage when it hired a former Air Force employee.  The former employee had written the Statement of Work (SOW), served on the technical evaluation team, and had been the Air Force’s project manager for the prior contract.  With respect to the contract in question, the former employee drafted the SOW, but terminated his involvement shortly thereafter.  Held:  No unfair competitive advantage.  Although hired by BSI, the former employee was not involved in any government contracts there.  Furthermore, no evidence was found that the employee had access to inside information regarding the contract, or that the employee had any improper influence on the award of the contract.

(15)
  In HLJ Management Group, Inc., B-225843.3, October 20, 1988, 88-2 CPD ¶ 375, 3 CGEN ¶ 102,458, reconsideration denied, HLJ Management Group, Inc.- - Request for Reconsideration, B-225843.5, March 6, 1989, 89-1 CPD ¶ 237, 3 CGEN ¶ 102,956, the Army awarded a contract for food services at Fort Bragg to Dragon Services, Inc. (Dragon).  HLJ Management Group, Inc. (HLJ) protested.  HLJ alleged, among other things, that Dragon had acquired an unfair competitive advantage by hiring a former Army employee, the Installation Food Services Steward for Fort Bragg, who was involved in the early stages of the procurement.  Held:  No unfair competitive advantage.  Although a member of the Source Selection Evaluation Board (SSEB), the former employee did not actively participate in SSEB deliberations.  The proposals were locked away and the records showed that the employee never logged out any of them.  Moreover, the former employee worked for Dragon only a short time and did not work on the Fort Bragg procurement.

(16)
  In NKF Engineering, Inc., B-220007, December 9, 1985, 85-2 CPD ¶ 638, rev’d, 9 Cl. Ct. 585 (1986), rev’d, 805 F.2d 372 (Fed. Cir. 1986), the Navy was going to award a contract for engineering services to NKF Engineering, Inc. (NKF).  However, after an investigation, the Navy determined that NKF had gained an unfair competitive advantage when a Navy member, who was heavily involved in the procurement, retired and began working for NKF.  Shortly thereafter, NKF reduced its price by one-third in its Best and Final Offer.  As a result, the Navy awarded the contract to the offeror with the second highest rating.  NKF protested.  Held:  The Navy acted reasonably where the former employee was not only involved in planning the procurement, but was reasonably believed to know the standing of other offerors and the details of their proposals.
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