Point  Paper  on  the  180-Day  Waiting  Period  for  Retired  Military  Members

to

Take  a  Civil  Service  Position  in  DoD  or  a  Position  in  a  DoD  NAFI
1.
The 180-day waiting period is found in 5 USC 3326.  This law reads as follows:

Sec. 3326.  Appointments of retired members of the armed forces to positions in the Department of Defense 
(a)  For the purpose of this section, “member” and “Secretary concerned” have the meanings given them by section 101 of title 37. 

(b)  A retired member of the armed forces may be appointed to a position in the civil service in or under the Department of Defense (including a nonappropriated fund instrumentality under the jurisdiction of the armed forces) during the period of 180 days immediately after his retirement only if - 

(1)  the proposed appointment is authorized by the Secretary concerned or his designee for the purpose, and, if the position is in the competitive service, after approval by the Office of Personnel Management; 

(2)  the minimum rate of basic pay for the position has been increased under section 5305 of this title;  or 

(3)  a state of national emergency exists. 

(c)  A request by appropriate authority for the authorization, or the authorization and approval, as the case may be, required by subsection (b)(1) of this section shall be accompanied by a statement which shows the actions taken to assure that - 

(1)   full consideration, in accordance with placement and promotion procedures of the department concerned, was given to eligible career employees; 

(2)  when selection is by other than certification from an established civil service register, the vacancy has been publicized to give interested candidates an opportunity to apply;

(3)  qualification requirements for the position have not been written in a manner designed to give advantage to the retired member;  and

(4)  the position has not been held open pending the retirement of the retired member.

Regulations regarding the 180-day rule and DoD civil service positions.

2.
DoD 5500.7-R, Joint Ethics Regulation, paragraph 9-700b, states, in relevant part:

To avoid appearances of favoritism or preferential treatment, retired military members may not be selected to fill civil service positions in DoD (including non-appropriated fund instrumentalities) within 180 days following retirement unless:

(1)
The appointment is authorized by the Secretary of a Military Department or designee, or by OPM if the position is in the competitive service;

(2)
The minimum rate of basic pay for the position has been increased under 5 U.S.C. 5305;  or

(3)
A state of national emergency exists.

3.
DoD Directive 1402.1, Employment of Retired Members of the Armed Forces, 21 January 1982.  The Directive is nine pages long.  It is dated 21 January 1982, but the version of it that is on the DoD publications website includes Changes 1, 2 & 3.  Change 3 to the Directive is dated 16 November 1994.

4.
DoD 1400.25-M, Department of Defense Civilian Personnel Manual, Chapter 300, Subchapter 312.  Subchapter 312 is entitled “Employment of Retired Members of the Armed Forces.”

5.
Office of the Secretary of Defense, Administrative Instruction No. 45, Employment of Retired Members of the Armed Forces, 5 November 1984.  The Administrative Instruction is 12 pages long.

6.  Air Force Manual 36-203, Staffing Civilian Positions, Chapter 6, 1 April 2000.  Chapter 6 is three pages long and is entitled “Employing Retired Members of the Armed Services.”

Regulations regarding the 180-day rule and DoD NAFI positions.

7.
DoD 1400.25-M, Department of Defense Civilian Personnel Manual, Chapter 1400, Subchapter 1403, 29 March 2000, Section E4, reads as follows:

Employment of Retired Members of the Armed Forces.  Retired members of the Armed Forces have a right to seek and to be considered for nonappropriated fund employment in DoD.  Their employment shall be subject to the requirements of DoD Directive 1402.1 (reference (m)).

8.
Air Force Instruction 34-301, Nonappropriated Fund Personnel Management and Administration, 25 July 1994, paragraph 3.5, reads as follows:

3.5.  Employing Retired US Military Personnel.  Hiring officials give members of the uniformed services the same rights and considerations as all other applicants.

3.5.1.  In hiring retired US military personnel, avoid:

•  Giving preferential treatment.

•  Holding positions open while awaiting their retirement.

• Employing anyone during the period of 180 days immediately after their retirement.  EXCEPTION:  The installation commander approves a waiver of the 180-day limit.

•  Violating the Dual Compensation Act.
Note:  The Dual Compensation Act (5 USC 5532) was repealed by section 651 of the FY 2000 Defense Authorization Act. The President signed the Act into law on October 5, 1999.  The repeal of 5 USC 5532 took effect on October 1, 1999.

9.  Air Force Manual 34-310, Nonappropriated Fund Personnel Program Management and Administration Procedures, 1 December 1995, paragraph 3.7.  Paragraph 3.7 is about one page long and is entitled “Employment of Retired US Military Personnel.”

Comptroller General decisions.

10.
45 Comp. Gen. 81, B-157457, 19 August 1965.  The 180-day waiting period does not apply to a retired Army officer who would work as a fee basis contract physician (i.e., $7 per examination with a cap of $50 per day) at an Armed Forces Examining Station, since fee basis contractual employment does not constitute a civilian office within the meaning of 5 USC 3103 (the predecessor to 5 USC 3326).

Memoranda regarding waiver of 180-day rule (full text of each provided below).

11.
Office of the Assistant Secretary of Defense Memorandum, Interim Change to DoD 180-Day Waiver Policy, 31 August 2000.

12.
Office of the Assistant Secretary of the Air Force (SAF/MI) Memorandum, Delegation of Authority – Waiver of 180-Day Waiting Period, 12 October 2000.

13.
HQ USAF, Directorate of Personnel Force Management (HQ USAF/DPFC) Memorandum, 180-Day Waivers for Retired Armed Forces Members, 24 October 2000. 

Prepared by Mr. Mark Stone, Ethics Attorney, Directorate of Ethics and Fraud Remedies, Air Force Materiel Command Law Office, Wright-Patterson AFB OH, 7 November 2001

OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

4000 DEFENSE PENTAGON

WASHINGTON, DC 20301-4000

31 AUG 2000

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:   Interim Change to DoD 180-Day Waiver Policy


This memorandum concerns the current DoD policy that delegates to Component Heads (with no further delegation) the authority to waive the waiting period to appoint retired military personnel in GS-8 and above positions (Category B positions) within 180 days after military retirement.


As Office of the Secretary of Defense Staff Principal responsible for the policies in DoD Directive 1402.1, "Employment of Retired Members of the Armed forces," I am providing Component Heads the flexibility to delegate the authority to approve waivers of the 180-day waiting period down to the Major Command level or, where there is no Major Command, to a level no lower than one level above the appointing official.


The proposed Civilian Personnel Manual Subchapter on Employment of Retired Members of the Armed Forces During the 180 Days Following Retirement is being redrafted for coordination throughout the Department.  Pending issuance of that Subchapter, this memorandum makes the change in policy effective immediately.


My point of contact for this issue is Ms. Sandy Rawdon, who may be reached at [phone number withheld by editor] or by email at [e-mail address withheld by editor].

(Signed)

Diane M. Disney

Deputy Assistant Secretary
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12 Oct 2000

MEMORANDUM FOR AF/DP

FROM:   SAF/MI

SUBJECT:   Delegation of Authority – Waiver of 180-Day Waiting Period


Current DoD policy delegates the authority to waive the 180-day waiting period to appoint retired military personnel to GS-8 and above civilian positions to Component Heads (with no further delegation).  Since Feb 98, we have requested that OSD change their policy to allow delegation to the Major Commands.  The attached DASD(CPP) memorandum dated 31 Aug 00, issued an interim policy change to allow for the redelegation.


The authority is herewith redelegated to Major Commands, or where there is no Major Command, to a level no lower than one level above the appointing official.  Redelegation of this approval authority will simplify and expedite the employment process.  However, the criterion for waiving the waiting period remains unchanged and approval authorities should ensure that each request sufficiently meets the criterion.  Additionally, selecting and approving officials should evaluate hiring trends to ensure that our hiring practices contribute to a proper balance of skills and experience (i.e., intern, journeyman level, and supervisory/management levels).











(Signed)

RUBY B. DEMESME

Assistant Secretary

(Manpower, Reserve Affairs,

  Installations & Environment)

Attachment:

DASD(CCP) Memo, 31 Aug 00

DEPARTMENT OF THE AIR FORCE

HEADQUARTERS UNITED STATES AIR FORCE

WASHINGTON, DC

24 October 2000

MEMORANDUM FOR HQ AFMC/DPC

FROM:   HQ USAF/DPFC

               1040 Air Force Pentagon

               Washington, DC 20330-1040

SUBJECT:    180-Day Waivers for Retired Armed Forces Members (Your 7 Apr 00)


As requested, AFMC/DPC is authorized to approve 180-day waivers for retired armed forces members.  Requests should continue to be supported and documented in an appropriate manner similar to the requirements outlined in AFMAN 36-203.  Approval authority responsibility for assuring requests meet waiver criterion is discussed in Attachment 1 (with attachment).


(Signed)

GARY T. BEAVERS

Chief, Civilian Policy

Directorate of Personnel Force Management

Attachment:

SAF/MI Memo, 12 Oct 2000 w/atch
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