Point  Paper  on  18  USC  209 –

The  Ban  on  Supplementing  the  Salary  of  a  Federal  Employee
1.
Purpose.  The purpose of this paper is to summarize the authorities on this subject.

2.
Statute.  It is a crime for any officer or employee of the Executive Branch, or any independent agency of the United States, to receive any salary, or any contribution to or supplementation of salary, as compensation for his or her services, from any source other than the Government of the United States.  Also, it is a crime for any individual or entity to pay, to make any contribution to, or to supplement in any way, the salary of any such officer or employee.  [18 USC 209(a)]
3.
Regulations.


a.
The provisions of 18 USC 209 do not apply to enlisted military members.  However, DoD 5500.7-R, Joint Ethics Regulation, paragraph 5-404, provides that enlisted members shall not receive any salary, or any supplementation of their salary, from any entity other than the Federal Government.


b.
The Office of Government Ethics (OGE) is in the process of preparing regulations that will provide guidance on the application of 18 USC 209.  [See Federal Register, Volume 66, Page 26341, May 14, 2001]

4.
General principles.  Here are some of the general principles regarding 18 USC 209.


a.
Elements.  “Section 209 prohibits (1) an officer or employee of the executive branch or an independent agency of the United States government from (2) receiving salary or contribution to or supplementation of salary from (3) any source other than the United States (4) as compensation for services as an employee of the United States.”  [United States v. Raborn, 575 F.2d 688, 691-692 (9th Cir. 1978).]


b.
Six factors for the fourth element.  OGE Memorandum DO-00-032, dated September 7, 2000, states in relevant part:

As OLC and OGE have noted on several occasions, section 209 can be viewed as having four elements:  (1) employee status; (2) receipt of salary or any contribution to or supplementation of salary; (3) receipt of such salary, contribution or supplementation from a non-Federal source; (4) receipt of such salary, contribution or supplementation as compensation for services as a Federal employee.  OLC states that the fourth element requires an "intentional, direct link" between the outside compensation and the employee's Government service.  In some situations, however, intent to compensate for Government services may not be obvious.  In cases where it is not otherwise clear that a particular payment is actually intended as compensation for an employee's services to the Government, the Memorandum articulates six factors that should be considered: (1) whether there is a substantial relationship or pattern of dealings between the agency and the payor; (2) whether the employee is in a position to influence the Government on behalf of the payor; (3) whether the expressed intent of the payor is to compensate for Government service; (4) whether circumstances indicate that the payment was motivated by a desire other than to compensate the employee for her Government service; (5) whether payments would also be made to non-Government employees; and (6) whether payments would be distributed on a basis unrelated to Government service.  OGE advises that agency ethics officials should consider these factors, none of which alone is necessarily dispositive, when there is a question as to the presence of the fourth element of section 209.


c.
Gifts.  Section 209 does not prohibit gifts to government officers or employees.  It may be debatable in a particular case whether a transfer of an item of value to the government employee was a gift or was a supplementation of the employee’s salary ‘for’ his services.  But to make out an offense under Section 209, it is essential to establish the linkage between the transfer of the thing of value and the services rendered.”  [OGE Opinion 93 X 21, August 30, 1993]


d.
Gifts.  “It is always an issue under the facts of a particular case whether a transfer of an item of value to a Government employee is a permitted gift or a disguised prohibited supplementation of the employee’s salary as consideration for his services.  But to make out an offense under section 209, it is essential to establish the linkage between the transfer of the thing of value and the services rendered.”  [OGE Opinion 81 X 31, October 2, 1981]  


e.
Totality of the circumstances.  The totality of the circumstances must be examined in each case to determine whether a violation of section 209 has occurred.  “No one factor is determinative.  There need not be a connection between the payor and the payee’s agency to make out a violation.  Nor need the employee be in a position to influence the Government on behalf of the payor.  All that the statute requires is that a Government employee receive outside compensation for his or her Government work, not that there be actual or apparent influence.”  [OGE Opinion 83 X 15, October 19, 1983]

5.
Federal court cases.  Here are summaries of seven Federal court cases, arranged in reverse chronological order.

a.
United States v Jackson, 850 F. Supp. 1481 (D.Kan. 1994).  Defendant Jackson worked as the administrator for Parkview Hospital in Topeka, Kansas.  The hospital is a psychiatric facility.  Jackson, with the help of marketing assistant Robert Martinez, bribed postal service employee Louis Garcia to refer patients to Parkview.  Garcia was an employee assistance counselor with the Postal Service.  Numerous counts of the indictment alleged violation of 18 USC 209 due to Jackson and Martinez aiding and abetting Garcia in supplementing his federal salary.  HELD: The indictment was sufficient for alleging aiding and abetting despite the lack of specificity regarding mens rea elements.

b.
Crandon v. United States, 494 U.S. 152, 110 S.Ct. 997, 108 L.E.2d 132 (1990).  Boeing Company, Inc. provided severance payments to five executives who terminated their employment in order to enter government service.  The severance pay was calculated on the pay and benefits reduction that the individuals would sustain as a result of their prospective government employment.  All payments were received prior to entering government service and there was no agreement that the employees would later seek reemployment with Boeing or that Boeing would rehire them.  The government brought a civil action against Boeing and the individuals alleging violations of 18 USC 209.  HELD:  The provisions of 18 USC 209 do not apply to a severance payment that is made to encourage the payee to accept government employment, where the payment is made before the payee becomes a government employee.

c.
United States v. Oberhardt, 887 F.2d 790 (7th Cir. 1989).  Appellate Court affirmed the conviction of a section 209 violation.  Defendant was a partner in a defense industry consulting firm who paid $200 to an Army clerk in order to obtain an advanced copy of the Federal Supply Code for Manufacturers list.  The Court determined that the defendant believed that the clerk was acting within the scope of his employment at the time the payment was made.

d.
United States v. Martel, 792 F.2d 630 (7th Cir. 1986).  Appellate Court affirmed the conviction under 18 USC 209.  Defense contractor paid airfare and accommodations for an Army employee to attend seminar.

e.
United States v  Raborn, 575 F.2d 688 (9th Cir. 1978).  Defendant was an employee of the Postal Service who received gifts from corporations doing business with the Postal Service.  On appeal, the defendant alleged that his Fifth Amendment rights were violated and the court had provided erroneous instructions to the jury.  HELD:  No error was shown either pre or post trial.

f.
Jordan v Axicom Systems, Inc., 351 F. Supp.1134 (D.D.C. 1972).  Former chief of the Tire Branch, National Safety Bureau of DOT agreed to an employment contract with a private company while still employed by the government.  The defendant agreed to use his knowledge regarding pending tire legislation to assist his private employer in securing business from tire manufacturers.  The defendant worked for Axicom for 20 months and was fired.  He then sued Axicom in order to enforce his employment contract.  HELD:  An arrangement of this kind is not only unethical but also a clear violation of 18 USC sections 208 and 209.
g.
Exchange National Bank of Chicago v. Abramson, 295 F.Supp. 87 (D. Minn. 1969).  Court denied Bank’s petition to bar State court-appointed receiver from prosecuting civil suit.  Bank alleged that the receiver, who had been hired as a “special employee” by the Department of Justice in connection with the prior criminal prosecution, had violated the provisions of 18 USC 209.  Court held that the receiver qualified for the exception of section 209 as a “special employee” since he actually worked and was compensated for only 90 days.

6.
Summaries of Federal prosecutions.  Here are summaries of 28 prosecutions, arranged in reverse chronological order.


a.
Navy employee was the Director of a unit that marketed contracts to other activities and then issued delivery orders to contractors.  He asked for and received a leather writing portfolio and briefcase, as well as a laptop computer, from a contractor.  In 1999, he was convicted of violating 18 USC 209.  [SOCO Advisory, Number 00-02, March 9, 2000, paragraph 5]


b.
Assistant Director, Education and Human Resources, for the National Science Foundation, accepted fees and travel expenses for speaking in his official capacity at various universities.  He was charged with a civil violation of 18 USC 209, receiving a supplementation to his salary as compensation for his services as a Government employee.  He agreed to pay a $24,900 settlement to the United States.  [United States v. Williams, cited in 1998 OGE Conflict of Interest Prosecution Survey, July 19, 1999, paragraph 1]


c.
U.S. Customs special agent frequently worked with an informant to assist in criminal investigations.  In 1992, the special agent nominated the informant for a large “moiety” payment, which represented a portion of the value of certain assets forfeited as a result of information provided by the informant.  The agent asked the informant for money and the informant subsequently gave him $4000 in cash.  The agent later pled guilty to a violation 18 USC 209.  [United States v. Gervacio, cited in 1998 OGE Conflict of Interest Prosecution Survey, July 19, 1999, paragraph 3]


d.
CIA employee residing in Egypt could purchase imported vehicles in Egypt without having to pay 150% excise tax.  He participated in a scheme in which he received cash from Egyptian car brokers who paid U.S. employees to register luxury cars in their names in order to allow the dealers to evade import taxes.  He received a total of $25,000.  He was convicted of a felony count of violating 18 USC 209.  [United States v. Avrakoto, cited in 1998 OGE Conflict of Interest Prosecution Survey, July 19, 1999, paragraph 13]


e.
Area soil conservationist with the Natural Conservation Service, U.S. Department of Agriculture, was an inspector on projects involving the repair of flood damage.  She approached the contractor’s foreman and requested that he grade her private property.  The contractor did so, at a cost of $2,800, and submitted the material costs to USDA for payment.  The Government employee pled guilty to one misdemeanor charge of violating 18 USC 209.  [United States v. White, cited in 1998 OGE Conflict of Interest Prosecution Survey, July 19, 1999, paragraph 14]


f.
Navy contracting officer and his father-in-law concocted a scheme whereby computer equipment was purchased from a third-party vendor through a computer supply magazine and Government contracts for computer equipment were steered to the father-in-law.  They overcharged the Government for the computer equipment and split the overcharge.  The father-in-law pled guilty to one misdemeanor count of violating section 209.  The contracting officer pled guilty to wire and mail fraud.  [United States v. Pike and Miracle, cited in 1997 OGE Conflict of Interest Prosecution Survey, March 13, 1998, paragraph 7]


g.
A private individual conspired with the Chief of the D.C. Office of Taxicabs to provide illegal taxicab drivers’ licenses to unqualified drivers.  The drivers paid money to the individual who took the money and the drivers’ names to the government official who, in turn, prepared the illegal licenses.  The individual also paid the official for other illegal favors, such as registering vehicles that should not have been registered.  The individual pled guilty to violating section 209.  He agreed to testify against the government official who was subsequently convicted of nine felony counts, including accepting bribes and gratuities in violation of 18 USC 201.  [United States v. Applebaum, cited in 1997 OGE Conflict of Interest Prosecution Survey, March 13, 1998, paragraph 8]


h.
Individual was audited by the Internal Revenue Service (IRS) and found to  have a tax liability of approximately $1800.  He attempted to pay a $400 bribe to the IRS auditor.  He pled guilty to violating 18 USC 209.  [United States v. Yi, cited in 1995 OGE Conflict of Interest Prosecution Survey, January 31, 1997, paragraph 6]


i.
In return for favorable treatment, employees of a contractor agreed to pay an Air Force contracting officer in the form of condominium rental payments.  The rental payments were paid through various intermediaries in order to disguise the purpose and source of the funds. They also purchased certain valuable goods and items for the condominium, as well as smaller value items such as dinners and basketball tickets.  Due to statute of limitations problems, the investigation focused on the smaller value items.  The contracting officer pled guilty to one misdemeanor count of violating section 209.  [United States v. Rehm, cited in OGE Prosecution Survey for 1994, February 1, 1996, paragraph 7]


j.
Two brothers paid a guard at a Government auction so that they would be given preferential treatment.  They both pled guilty to misdemeanor violations of 18 USC 209.  [United States v. Nuriel Vardi and David Vardi, cited in OGE Prosecution Survey for 1994, February 1, 1996, paragraph 8]


k.
Assistant U.S. Attorney (AUSA) successfully prosecuted an individual for illegally killing bighorn sheep on an Indian Reservation.  The hunter was required to forfeit the skull and horns, valued at $5,000.  The AUSA negotiated an agreement with the Arizona Game and Fish Department to publicly display the skull and horns in his office on the condition that they be returned upon request.  This agreement was not brought to the attention of anyone else in the U.S. Attorney’s office.  Rather than displaying the skull and horns in his office, the AUSA obtained possession of those items after leaving employment with the U.S. Attorney’s office and treated them as his personal property.  He subsequently pled guilty to a violation of 18 USC 209.  [United States v. Vargas, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 3]


l.
Two principals of a Government relations and financial consulting company, with offices in Mexico, entered into a joint venture with the Associate Deputy Under Secretary for International Labor Affairs at the Department of Labor to build low-income housing on the U.S.-Mexican border.  As part of his official duties, the government official was involved in promoting low-income housing subsidized by the Mexican Government for low-paid Mexican workers living along the border.  As part of the joint venture, the government official was to receive 10 percent of the net profits of the housing project amounting to $1 million.  The two principals pled guilty to felony violations of 18 USC 209 for knowingly promising ten percent of the net profits from the housing project to the government official as a contribution to and supplementation of his salary.  They also pled guilty to compensating a public official for representational services before the United States under 18 USC 203(a)(2).  The Government official pled guilty to accepting compensation for representational services before the United States in relation to a particular matter in which the U.S. Department of Labor had a direct and substantial interest, under 18 USC 203(a) and 216(a).  He also pled guilty to conspiracy against the United States in violation of 18 USC 371.  [United States v. Bostick; United States v. Malcolm; United States v. Nolan, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 7]


m.
Secretary at a Federal prison accepted money from an inmate in exchange for performing services for him, including allowing him to place unauthorized calls from her office phone.  She pled guilty to violating 18 USC 209.  [United States v. Deloney, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 9]


n.
Individual offered $1,000 to an immigration inspector to help him get two family members into the country.  He was originally charged with violating 18 USC 201, the bribery statute.  After a trial resulting in a hung jury, he pled guilty to a misdemeanor violation of 18 USC 209.  [United States v. Urias-Mendez, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 10]


o.
Individual worked as an Employee Assistance Counselor responsible for providing assessment, referral and follow-up counseling services to Postal Service employees and/or their family members with chemical dependency and/or behavioral problems.  A hospital, which was a psychiatric care and drug-alcohol dependency treatment facility, provided the employee and/or his family members with cash, a telephone credit card, limousine services, food, hotel accommodations and travel reimbursement in excess of $45,000 over a two-year period.  He pled guilty to violating section 209.  [United States v. Garcia, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 12]


p.
Individual contacted an Internal Revenue Service (IRS) officer regarding the purchase of a road grader held in IRS inventory.  He subsequently paid the officer $1290 for arranging the sale of the grader.  He pled guilty to a misdemeanor violation of 18 USC 209.  [United States v. Kuntz, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 13]


q.
Individual attempted to bribe an Immigration and Naturalization Service agent.  He pled guilty to a misdemeanor violation of 18 USC 209.  [United States v. Wan, cited in OGE Prosecution Survey for 1993, January 12, 1995, paragraph 17]


r.
Comptroller of the General Services Administration (GSA) was responsible for implementing and overseeing GSA’s contract with Diners Club for Government charge cards.  During a three-year period, he accepted numerous expensive meals from Diners Club employees in Washington, DC, as well as accommodations, meals and entertainment in Las Vegas and Phoenix.  He pled guilty to misdemeanor counts of conspiracy (18 USC 371) and receiving dual compensation (18 USC 209).  [United States v. Fontaine, cited in OGE Prosecution Survey for 1992, December 6, 1993, paragraph 1]


s.
Employee of the National Cancer Institute (NCI) agreed to perform trials on a drug for a German pharmaceutical company for a price of $50,000.  The company remitted $25,000 to the employee and NCI, with the remainder payable upon completion of the work.  The employee deposited the money into two accounts he controlled and used it for his personal benefit.  He used Government laboratories, equipment and personnel in conducting the trials.  The employee was subsequently convicted of embezzling funds that belonged to NCI, but was acquitted of violating 18 USC 209.  [United States v. Sarin, cited in OGE Prosecution Survey for 1992, December 6, 1993, paragraph 3]


t.
An electrical contractor made payments to a Public Affairs Officer for the Army Corps of Engineers in exchange for assistance in facilitating the sale and development of land for off-post housing around Fort Drum, NY.  He pled guilty to violating section 209.  [United States v. Caruso, cited in OGE Prosecution Survey for 1992, December 6, 1993, paragraph 5]


u.
An individual offered to pay $40 to a U.S. Customs agent to allow the export of two vehicles before the expiration of a mandatory 72 hour waiting period.  He pled guilty to violating 18 USC 209.  [United States v. Mansilla-Villavicencio, cited in OGE Prosecution Survey for 1992, December 6, 1993, paragraph 7]


v.
Navy civilian contract inspector was responsible for assessing compliance of contractors engaged to paint and repair residential structures at a Naval Air Station.  When first contractor was unable to fulfill his obligation under the contract, the Navy employee, unofficially, arranged for another contractor to take over the project.  The first contractor continued to be paid, but turned most of the money over to the second contractor.  Both contractors made separate payments to the Navy employee.  The contractors pled guilty to misdemeanor charges of violating 18 USC 209.  The Navy employee pled guilty to a felony charge under 18 USC 208.  [Nash, Baxter and Becraft, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 1]


w.
An employee of the United States Geological Survey arranged to be paid consulting fees without obtaining the consent of his superiors for services rendered to private business interests.  The consulting services related to his Government work, and he used Government resources, including computers and employees to produce the information for which he received the consulting fees.  He pled guilty to a violation of 18 USC 209.  [Truesdell, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 2]


x.
Government employee awarded a $7,372 contract for vertical blinds.  He subsequently received a check in the amount of $1,761.10 from the vendor of the blinds, whose daughter was a close personal friend of the employee.  The employee pled guilty to violating 18 USC 209.  [Henderson, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 4]


y.
Letter carrier for the Postal Service demanded money from people on his route in exchange for delivery of general assistance checks.  He pled guilty to violating 18 USC 209.  [Gill, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 9]


z.
Individual paid a U.S. Immigration official $100 to furnish her with fraudulent immigration papers.  Although originally charged with bribing a Government official under 18 USC 201(b)(1), she subsequently pled guilty to violating section 209.  [Torres, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 11]


aa.
Public Affairs Officer for the United States Corp of Engineers was responsible for providing information, liaison, and assistance concerning off-post Army housing programs and the sale and acquisition of property for such programs.  He provided this information to several individuals but demanded payments ranging from $25,000 to $90,000.  He pled guilty to demanding and receiving gratuity payments in violation of 18 USC 201.  Lesser charges under 18 USC 209 were dismissed.  The other individuals pled guilty to violating section 209.  [Madison, Conklin, Scanlon and Ismail, cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 13]


bb.
Supervisor of grand jury reporters in U.S. Attorney’s Office was paid for providing court reporting transcription services to an outside vendor.  The outside vendor was to provide transcriptions services only when they could not be performed by a court reporter from the U.S. Attorney’s Office.  The Government employee assigned work to the contractor and then did the work himself and received payment from the contractor.  Both the Government employee and the contractor pled guilty to violating 18 USC 209.  [Pungello and National Reporting, Inc., cited in OGE Prosecution Survey for 1990-91, November 4, 1992, paragraph II 16]

7.
Opinions of the Office of The U.S. Attorney General (AG).  Here is a summary of an opinion by this office.

An employee of a private business with experience in issues involving turkey production, demand and marketing was assigned as a member of the government’s Turkey Industry Advisory Committee.  The member received a salary from his private employer.  He was not a government employee and did not receive compensation from the government for his time or expenses incurred incident to participation, or for travel to and from committee meetings.  The employee’s participation did not violate 18 USC Section 1914 (codified now at 18 USC 209).  [41 Op. Atty. Gen. 217,  May 31, 1955]

8.
Department of Justice Office of Legal Counsel (OLC) opinions.  Here are summaries of eight OLC opinions, arranged in reverse chronological order.

a.
A federal employee who obtains patent rights to an invention made in the course of Federal employment, and licenses the patent rights to a private entity and receives royalty payments does not ordinarily violate the ban on receiving a supplementation of his or her Federal salary.  [DOJ/OLC Opinion, “Application of 18 U.S.C. Section 209 to Employee-Inventors Who Receive Outside Royalty Payments,” September 7, 2000]

b.
FBI employees do not violate 18 USC 209 when they accept benefits bestowed as a result of activities engaged in by the “Make a Dream Come True Program” sponsored by the Society of Former Special Agents of the FBI.  The program is designed to fulfill wishes of terminally ill children and grandchildren of Society members.  There is no intentional, direct link between a benefit bestowed under the program to a terminally ill child of an FBI employee and the FBI employee’s service to the government.  [DOJ/OLC Opinion, “Applicability of 18 U.S.C. Section 209 to Acceptance by FBI Employees of Benefits under the ‘Make A Dream Come True Program’ ”,  October 28, 1997]

c.
A government employee-inventor who assigns his rights in an invention to the United States and accepts the government’s payment of amounts tied to the resulting royalties, as provided in the Federal Technology Transfer Act of 1986 (15 USC 1501-1534) may continue to work on the invention without violating the statute against taking part in matters in which he has a financial interest, 18 USC 208, or the statute forbidding supplementation of federal salaries, 18 USC 209.  [DOJ/OLC Opinion, “Ethics Issues Related to The Federal Technology Transfer Act of 1986,” September 13, 1993]
d.
Corporation “A” sought to arrange for the rental of an employee’s residence while the employee participated in the President’s Executive Exchange Program.  Apparently, Corporation “A” was assisting the employee by trying to find a renter for employee’s residence while the employee was participating in the program.  OPM concluded that arrangements by a company to assist the participating exchange employee in the rental of his or her permanent residence during the exchange year would, depending on the circumstances, be permissible.  OLC agreed.  “Circumstances” which might make the arrangement objectionable may include excessive rental payments by the employer or the payment of management fees by the employer.  Where the employee is left in no better position than he or she would be in if he or she rented the residence directly to an individual tenant, the arrangement is not objectionable.  [6 Op.O.L.C. 224, March 25, 1982]

e.
A private employer’s payment of a prospective federal officer’s moving expenses does not constitute a supplementation of federal salary where such payments are contractually or routinely paid to departing employees, where the purpose of the payments is other than to compensate federal employment, and where the entitlement and amount of the payment do not favor federal employment.  Employee of University “X” is entitled to moving expenses paid by the university in order for the employee to take a leave of absence and accept a position with the Department of Justice.  [5 Op.O.L.C. 150,  May 21, 1981]
f.
Member of President-Elect’s Cabinet incurred legal fees as a result of Senate confirmation hearings and a private foundation sought to pay those fees.  The attorney handling the confirmation hearings was retained after consultation with the President-Elect and a Member of Congress.  The fee was not intended to be a personal obligation of the nominee.  The expenses were incurred before the Administration took office.  Payment of legal fees incurred in connection with a confirmation hearing serves a legitimate governmental purpose cognizable under the Presidential Transition Act.  The payments do not violate 18 USC 209 because the payments were not directed to the individual nominee but to the government.  [5 Op.O.L.C. 126,  May 13, 1981]

g.
A White House Fellow sought reimbursement from her private employer for the cost of her temporary living quarters while working in Washington, DC, as well as reimbursement for travel back to her home in New Jersey where her husband was employed.  Her husband did not wish to leave his employment in New Jersey to move to Washington, thus requiring that the Fellow temporarily reside in the Washington, D.C. area and travel to New Jersey on occasion to be with her husband.  The Fellow is a government employee.  Receipt of expense reimbursement for housing costs and travel expenses as outlined here, provided by a private employer whose employee is engaged in government service, is prohibited under 18 USC 209.  The government is not the recipient of the funds.  Rather, the expenses incurred and the reimbursement are personal to the White House Fellow.  Payment of a government employee’s living expenses incurred due to the employee’s government service is a classic example of a supplementation of government salary prohibited by Section 209.  [2 Op.O.L.C. 267, November 29, 1978]

h.
Arbitrators appointed to Boards of Inquiry under 29 USC 183 sought to supplement their salary.  Members of Boards of Inquiry are paid based on a pay scale established by statute.  The proposal reviewed was to allow supplementation of the statutorily mandated daily rate by contributions provided by the parties to the dispute such that the compensation, in total, would approximate that which is provided through private arbitration services.  Often, arbitrators serve on more than one board and for extended periods of time and are paid far less than private arbitrators.  18 USC 209 does not prohibit supplementation of these employees’ salaries in this manner.  Section 209 specifically states that “special government employees” are exempt from the application of Section 209.  Special government employees are defined as those who are appointed to perform temporary duties either on a full-time or intermittent basis, for a period not to exceed 130 days during any period of 365 consecutive days. [2 Op.O.L.C. 264, November 24, 1978]

9.
Office of Government Ethics (OGE) cases.  Here are summaries of 12 OGE opinions, arranged in reverse chronological order.

a.
Under section 209, an employee may not accept payment from a private organization for giving an official speech.  However, the employee may accept “[m]eals or other incidents of attendance such as waiver of attendance fees or course materials furnished as part of the event at which . . .  the speaking takes place” as well as items of little monetary value, such as a commemorative plaque, a ballpoint pen, or an inexpensive meal even if not furnished as part of the event.  [OGE Opinion 98 X 14, August 31, 1998]


b.
A government employee incurred significant litigation expenses in defending himself in an administrative disciplinary matter.  A legal defense fund was established to help defray his costs.  It was determined that there was no section 209 violation, since there was no linkage between the disbursements from the fund and any services rendered by the employee.  The employee had no control over the fund and no knowledge of any of its anonymous contributors.  Although the employee received a benefit, he did not receive the funds directly.  The services rendered were, in fact, those of his attorney.  [OGE Opinion 93 X 21, August 30, 1993]


c.
University awards certificates to alumni who have distinguished themselves as executive branch employees.  No money is given in connection with these awards.  In finding that there was no violation of section 209, the Office of Government Ethics stated that “It has consistently been held . . . that the statute applies only to payments made or  received with the intent to compensate for Government services and that the requisite intent cannot be inferred from the bestowal upon a Government official of a bona fide award for public service or other meritorious achievement.”  [OGE Opinion 92 X 7, February 26, 1992]


d.
OGE was unwilling to render an opinion that payments to be made by a corporation to one of its employees, who was to take a two-year leave of absence to work for a federal agency, would not violate the provisions of 18 USC 209.  Although the payments were to be made to the employee after she returned to work with the corporation, the aggregate amount served to reimburse her for approximately 80 percent of the salary reduction.  Moreover, the payments could not be construed to constitute a salary increase since they would terminate 18 months after her return to the corporation.  [OGE Opinion 89 X 8, June 30, 1989]


e.
Government supply service personnel were not permitted to receive payment for their participation in a corporation’s market survey of procurement information and procedures.  Even though the survey would be conducted during non-duty hours, the employees would be providing information that they normally provide to the public within the scope of their government employment.  Therefore, receiving payment for this same work could be construed to violate section 209.  [OGE Opinion 86 X 8, August 7, 1986]


f.
Government employees who give official speeches to private organizations may not accept gifts such as pen and pencil sets, glassware and bookends.  “Because the organizations give employees these items in appreciation for the speeches the employees have given in their official capacity, these items could be considered prohibited supplementations of salary.  If so, employees who accept these items are subject to the penalties in 18 USC 209 and the regulations.”  [OGE Opinion 85 X 4, April 2, 1985]


g.
Director of an office of a government agency wanted to establish a trust for the benefit of that office’s former, present, and future employees.  This trust was to be initially funded through a gift to be given by a charitable trust of which the director was both the settlor and one of its two trustees.  The director disavowed any intention to supplement the salaries of his subordinates.  However, he requested an opinion, in advance, that payments made to the employees would not be contrary to law.  OGE stated that it could not simply rely on the director’s statements, but must consider whether an intent to compensate Federal employees could be inferred from the totality of the circumstances.  Given that the beneficiaries of the trust include only past, present and future employees of the office, eligibility for benefits is necessarily defined by reference to Federal employment.  Therefore, OGE declined to approve the proposed trust payments.  [OGE Opinion 83 X 15, October 19, 1983]


h.
A non-profit organization gives an award for the “Greatest Public Service Performed by an Elected or Appointed Official” which consists of a medallion and $5,000 cash.  The government employee may accept this award since it does not violate section 209.  “The Department of Justice has consistently held that 18 U.S.C. 209(a) applies only to payments made or received with the intent to compensate for Government services and that the requisite intent cannot be inferred from the bestowal upon a Government official of a bona fide award for public service or other meritorious achievement.”  Moreover, the non-profit organization does no business with, nor is it regulated by, the official’s agency.  Therefore, acceptance of the award is not barred by the applicable standards of conduct.  [OGE Opinion 83 X 10, July 21, 1983]

i.
A White House official contracted with a book publisher to write a “diet book.”  There is no violation of 18 USC 209 if the official receives supplemental income for the writing of a book which has nothing at all to do with his official duties at the White House.  [OGE Opinion 83 X 4, March 25, 1983]


j.
Private corporation planned to publish a special edition of a book to be distributed at least twice per year to the top 29,000 executive branch officials who are listed in the book.  The book has a value of less than $35.  Although the reason the 29,000 recipients will receive their copies of the book is linked somewhat to their Government positions, “the gift is not intended as ‘compensation’ to these officials for any act or non-act on their part and consequently there is no violation of section 209 here.”  [OGE Opinion 82 X 17, November 18, 1982]

k.
Government employee sought and was granted leave without pay status from his agency position in order to work for a private company.  In the absence of any conflict of interest between the type of work the employee does with the agency and that which he will do for the company, 18 USC 209 does not prohibit the employee from working for the company.  [OGE Opinion 81 X 32, October 27, 1981]  


l.
Government employees were not prohibited from receiving a bequest as it did not violate section 209.  Over the years, the decedent, or one of her agents, had purchased commemorative stamps from the agency and became acquainted with the employees there.  There was no evidence of intent to influence services rendered.  [OGE Opinion 81 X 31, October 2, 1981]

10.
Opinions of The Judge Advocate General of the Air Force (“OpJAGAFs”).  Here are summaries of 10 Air Force opinions, arranged in reverse chronological order.

a.
Government employee honored by the American Bar Association through receipt by the employee of the Association’s writing award is allowed to keep the $500 cash award.  Receipt of the cash award does not violate 18 USC 209.  Federal employees may accept cash and gifts in excess of $200 in recognition of professional achievement if the award is part of an established recognition program under 5 CFR 2635.204(d).  [OpJAGAF 2001/4, January 26, 2001]

b.
Air Force employees may not accept salary supplementation for participating in research studies as part of their official duties.  However, military members and civilian employees could request permission to receive compensation for participation in government-funded research projects after complying with applicable off-duty employment procedures.  [OpJAGAF 1998/16, February 13, 1998]

c.
Military members or civilian employees may not receive compensation from a source other than the Government for teaching, speaking or writing that relates to the employee’s official duties.  [OpJAGAF 1995/27, March 29, 1995]

d.
Military members who are on TDY to compete in sporting events may accept financial awards from the U.S. Olympic Committee based upon their athletic performances which are part of their official duties.  These athletic awards are not supplementation of or contribution to the member’s military pay.  Rather, the awards are based upon performance.  [OpJAGAF 1994/66, September 16, 1994]


e.
In case where private sources give funds to the federal government to conduct clinical studies, military members and civilian employees may request permission to participate in these studies, for compensation, if it is not part of their official duties and they comply with the off-duty employment requirements.  [OpJAGAF 1994/52, July 22, 1994]


f.
Air Force Reservists would not be permitted to perform proficiency upgrade flight training, either in simulators or airline aircraft, with their civilian employer while they are in active duty status.  This would result in improper dual compensation.  [OpJAGAF 1992/11, February 7, 1992]


g.
The publisher of the Air Force Times is not prohibited from presenting a $500 check to each winner of the General Lew Allen Trophy.  Such an award does not give the appearance of additional compensation from a source other than the Government.  [OpJAGAF 1990/45, July 20, 1990]


h.
Medical students in the Armed Forces Health Professionals Scholarship Program are required to serve 45 days of active duty and may perform part of that duty at military and civilian medical facilities.  If part of their active duty is served at a civilian medical facility, they are prohibited from receiving compensation other than their active duty pay.  [OpJAGAF 1987/14, February 12, 1987]


i.
An Air Force physician paying another Air Force physician for performing assigned duties is a violation of 18 USC 209.  [OpJAGAF 1986/1, January 3, 1986]


j
A State University, using a federal grant, proposed to conduct a training program on an Air Force Base for the detection of alcohol abusers.  Certain Air Force supervisors would attend the training, which would take place after duty hours.  They would receive a $90 stipend for their attendance.  The stipend to the attendees would not violate 18 USC 209 since it is not being paid to compensate for work performed by those individuals during their normal duty hours.  [OpJAGAF 1979/67, November 2, 1979]
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