Point  Paper  on  Use  of  Government  Funds

to  Purchase  Memberships  in  Non-Federal  Organizations
1.
Purpose.  The purpose of this paper is to set forth the legal authorities on this subject.

2.
Federal statute.  The following statute deals with this subject.  5 USC § 5946 states:


Except as authorized by a specific appropriation, by express terms in a general appropriation, or by section 4109 and 4110 of this title, appropriated funds may not be used for payment of --

(1)
membership fees or dues of an employee as defined by section 2105 of this title or an individual employed by the government of the District of Columbia in a society or association; or


(2)
expenses of attendance of an individual at meetings or conventions of members of a society or association.

This section does not prevent the use of appropriations for the Department of Agriculture for expenses incident to the delivery of lectures, the giving of instructions, or the acquiring of information at meetings by its employees on subjects relating to the authorized work of the Department.

3.
Comptroller General decisions.  Here are summaries of 19 Comptroller General cases on this subject, arranged in reverse chronological order.


a.
In Matter of Bureau of Land Management - Availability of Appropriations to Pay Expenses for Employees to Obtain a Certified Government Financial Manager Designation File, Comp. Gen. Dec. B-260771, October 11, 1995, The Bureau of Land Management was advised it could not use its appropriations to reimburse employees for the cost of obtaining a Certified Government Financial Planner designation.  The opinion likens the procurement of the designation to payment for professional licenses which may be necessary for an employee to qualify for and then satisfactorily perform government duties.  Expenditure of appropriated funds in either case is prohibited.


b.
In Matter of Dr. Robert Gelber - Reimbursement of Medical Staff Dues, Comp. Gen. Dec. B-241706, June 19, 1991, the opinion addresses the U. S. Public Health Services claim for reimbursement of Dr. Gelber's annual medical staff dues at a local hospital.  Payment of the dues allows hospital staff privileges.  Without the privileges, Dr. Gelber could not see patients related to his duties as a member of the PHS Commissioned Corporation stationed at Regional Hansen's Disease Center in San Francisco, California.  The reimbursement was allowed because Dr. Gelber's medical staff privileges are essential to the agency's performance of its mission.

c.
In Matter of Defense Medical Systems Support Center - Health and Fitness Programs, Comp. Gen. Dec. B-240371, January 18, 1991, 70 Comp Gen 190, the Center contracted with a private fitness center to provide an exercise facility for its civilian and military employees.  When the Center requested renewal of the contract, the request was denied prompting the Center's Director to request an opinion.  HELD:  The Center was not using appropriated funds to pay for membership and fees "in a society or association," a practice that violates 5 USC § 5946.  Instead, the Center used the funds to provide memberships in a private facility, which was used in turn to provide a health fitness program, by contract, to the Center's employees.  The activity is authorized by 5 USC § 7901, which does not conflict with 5 USC § 5946.


d.
In Matter of Coast Guard Membership Fees, Comp. Gen. Dec. B-221569, June 2, 1986, the Coast Guard was allowed to use appropriated funds to pay for agency membership in an unspecified "private organization."  The opinion is important because it identifies two critical criteria.  First, use of the funds for membership will be allowed if the agency can show that the benefit to be derived accrues to the agency as a whole, even if individuals within the agency receive incidental benefit.  Second, appropriated funds can only be used if the agency can establish that the membership will “contribute substantially to fulfillment of its mission."  The opinion does not define "contribute substantially to fulfillment of its mission."


e.
In Matter of Federal Law Enforcement Training Center, Comp. Gen. Dec. B-213535, July 26 1984, The Director of the Federal Law Enforcement Training Center purchased a membership in a local Chamber of Commerce for $65.00 and sought reimbursement for the membership fee.  The Director argued that he purchased the membership "for the benefit of the Center."  No membership was procured in the name of the Center.  HELD:  Reimbursement is not authorized.  "Payments must be made directly to a public creditor by an authorized disbursing officer of the United States out of public funds and no officer or employee of the Government can create a valid claim in his favor by paying obligations of the United States from his own funds."  While a membership in the name of the Center would likely be authorized because such a membership would further the Center's mission, membership fees may not be obtained in the name of employees, however, unless authorized by a specific appropriation, or the membership is part of an employee training program authorized by 5 USC 4109 & 4110. 

f.
In Matter of Payment of Agency's Membership Fees in Private Organization, Comp. Gen. Dec. B-205356, July 23, 1982, 61 Comp Gen 542, the Commander of the Naval Air Development Center sought to use $100.00 of appropriated funds for membership fees in the Warminster (Pennsylvania) Rotary Club.  The Commander was initially advised that use of appropriated funds for the membership was improper.  He sought the opinion of the Comptroller General.  HELD:  The membership was to be taken out in the name of the Naval Air Development Center and not in the name of the Commander individually.  The membership for the Center was deemed appropriate because the Commander established that the membership was necessary to carry out the Center’s mission.  The primary benefits of membership accrued to the Center and not to any individual and would contribute substantially to the Center effectively carrying out its mission.

g.
In Matter of State Bar Membership Fee, Comp. Gen. Dec. B-204215, December 28, 1981, an estate tax attorney with the Internal Revenue Service may not be reimbursed his state bar membership fee.  The membership fee is a personal expense incurred by the attorney to qualify for his government employment.  [See also Matter of Sharon Danic - Reimbursement of State Bar Membership Dues, Comp. Gen. Dec. B-204213, September 9, 1981, for an opinion identical to B-204215.]

h.
In Matter of Department of Defense – Payment of Training Instructor’s Licensing Fees, Comp. Gen. Dec. B-201052, December 23, 1981, 61 Comp Gen 162, The Army Management Engineering Training Agency sought to pay licensing fees for its Methods Time Management (MTM) instructors.  MTM is a non-profit corporation which provides biomechanics training.  Its clients, such as the Army, were considered members of the “MTM Association.”  MTM collected a membership fee from its clients.  As part and parcel of membership and payment of the fees, MTM provided instructor certification and training materials.  If the fee isn’t paid, the training materials are not provided.  DoD General Counsel argued that “because instructors must first be trained and certified by the MTM Association before they can train others, the licensing fee is directly related to the training of instructor and hence, the personnel of DoD.”  Held:  The payment of the fee is a necessary cost directly related to the training itself within the contemplation of 5 USC § 4109(b).


i.
In Matter of Linda Rose - Payment of Individual Membership, Comp. Gen. Dec. B-198720, June 23, 1980, Ms. Rose requested reimbursement of her $20.15 membership to Federally Employed Women (FEW).  5 USC § 5946 prohibits reimbursement because the membership is an individual membership.


j.
In Matter of Payment For Travel Club Membership Fees, Comp. Gen. Dec. B-103315, June 8, 1978, 57 Comp Gen 526, the San Francisco office of Housing and Urban Development requested reimbursement for Air Travel Club memberships.  Specifically, HUD wanted to buy travel club cards that gave employees discounted fares when they flew between islands in Hawaii.  Normally, these cards are purchased in the name of individual employees.  However, one of the airlines agreed to provide the memberships to the agency.  5 USC § 5946 does not prohibit this practice.


k.
In Matter of Federal Mediation and Conciliation Service - Payment of Membership Dues, B-205768, March 2, 1978, the opinion addresses whether the Federal Mediation and Conciliation Service can spend appropriated funds for the membership dues of the Deputy Director in the Association of Labor Relations Agencies.  The payment of dues was requested regarding an individual membership and not an agency or organization membership.  Therefore, the payment is disallowed by 5 USC § 5946.


l.
In To The Administrator, Environmental Protection Agency, Comp. Gen. Dec. B-160579, December 26, 1973, 53 Comp Gen 429, The Chief, Fiscal Policies and Procedures Branch, EPA, requested an opinion regarding whether appropriated funds belonging to EPA could be used to pay membership dues in professional organizations for senior management and certain research staff members.  The EPA's argument proposed that membership in certain organizations and associations that shared EPA concerns developed and maintained important professional contacts that benefited the agency as a whole.  HELD: 5 USC § 5946 prohibits use of appropriated funds for payment of membership fees or dues in organizations or societies for Government employees or officers as individuals, regardless of the resulting benefit to the agency.


m.
In To Carl E. Fanuci, United States Department of Justice, Comp. Gen. Dec. B-177596, February 6, 1973, 52 Comp Gen 495, Mr. Fanuci sought an opinion regarding whether he could authorize the payment of a $35.00 membership fee for an electronics engineer who worked for DOJ.  Specifically, the organization to which the employee sought membership provided a series of six publications, for an additional subscription cost.  The publications were kept as part of the agency's library for on-the-job use by other employees.  Mr. Fanuci argued that allowing payment of the membership dues and the subscription rate saved the government money, contributed to the development of employees and consequently benefited the agency.  HELD:  5 USC § 5946 prohibits the use of appropriated funds for payment of membership fees or dues of officers or employees of the Government as individuals, except as authorized by a specific appropriation or in connection with employee training.  In this situation, even though a savings accrued to the Government because of the subscription rate and the Government would benefit from the membership, the use of the funds is not authorized.


n.
In Matter of Mr. F. C. Fenton, Comp. Gen. Dec. B-171667, March 2, 1971, Mr. Fenton sought reimbursement of a $50.00 fee paid by Mr. Robert Soloman to the State Bar of California in order to remain a member in good standing with the bar.  5 USC § 5946 prohibits the reimbursement.  Bar fees are expenses, the responsibility for which rests with the employee.


o.
In Comptroller General Warren to the Secretary of Commerce, Comp. Gen. Dec. B-117003, September 28, 1953, 33 Comp Gen 126, the Foreign Operations Administration sought funds to pay memberships in the American Management Association.  With the purchase of membership, the Association provided periodicals that contain information and training under the Technical Assistance Program.  HELD:  Where it is administratively determined to be necessary in carrying out the Technical Assistance Program to procure memberships in the American Management Association, the appropriations may be used for that purpose provided the memberships are not acquired in the name or for the individual benefit of officers and employees of the United States.


p.
In Acting Comptroller General Yates to Lt. Col. R. A. Lockwood, Department of the Army, Comp. Gen. Dec. B-109469, July 9, 1952, 32 Comp Gen 15, Lieutenant Colonel Lockwood sought authorization for payment of membership fees from appropriated funds for four employees who sought membership in the Society for Advancement of Management.  The opinion references 5 USC § 83, which is a precursor to the current statutory language contained in 5 USC § 5946.  The language of these sections is substantively identical.  HELD:  The membership fees cover four separate memberships.  The amount to be paid from appropriated funds is four times the amount for an individual membership.  The memberships, even though providing incidental benefit to the Army, were individual memberships and not an agency membership.


q.
In Comptroller General Warren to the Administrator of Veteran's Affairs, Comp. Gen. Dec. B-49329, May 10, 1945, 24 Comp Gen 814, the Administrator sought an opinion regarding whether VA funds could be used to pay membership fees of VA facilities in the American Hospital Association.  The memberships sought were "institutional memberships."  HELD:  The prohibition against use of the funds to pay for the membership does not apply to keep the VA from becoming a member of the association.  Such membership furthers the VA's authorized activities.  The mere fact that an indirect benefit may accrue to VA officials does not operate to deprive the VA of the membership.


r.
In Comptroller General McCarl to A. Zappone, Disbursing Clerk, Department of Agriculture, 3 Comp Gen 963, June 16, 1924, an employee submitted a voucher for reimbursement of the cost of membership to the National Education Association.  HELD: Reimbursement was not authorized.  Use of an appropriation to pay the membership fees of an officer or employee of the U.S. in any society or association is prohibited unless authorized by law.

4.
Treatise.  This subject is addressed in the General Accounting Office (GAO) publication Principles of Federal Appropriations Law, Volume 1, Second Edition, December 1992, Chapter 4, pages 4-191 to 4-196.

5.
DoD regulation.  The DoD ethics regulation addresses this subject.  The Joint Ethics Regulation, DoD 5500.7-R, August 30, 1993, paragraph 3-201b, states in relevant part:


DoD employees may not accept DoD Component membership in a non-Federal entity on behalf of DoD except as provided by statute or regulation.  DoD may pay for DoD memberships in accordance with opinions of the Comptroller General, such as 24 Comp. Gen. 814 (reference (e)).  DoD is prohibited from paying for individual memberships by 5 U.S.C. 5946 (reference (b)).

6.
Air Force Instructions (AFIs).  There are two AFIs that address this subject.  AFI 65-601, Budget Guidance and Procedures, Volume 1, November 17, 2000, paragraphs 4.44 and 4.44.1 read as follows.

4.44.
Membership in Professional Organizations.  Air Force organizations may use O&M funds to pay membership fees in professional organizations only in the name of the Air Force organization and only if the membership will benefit the organization’s mission.  Air Force activities may not use O&M funds to pay for membership fees which are in the name of an individual.  (See 53 CG 429, 52 CG 495, 24 CG 814, 3 CG 963, 5 U.S.C. 4109, and 5 U.S.C. 5946.)

4.44.1.
Membership in Civic Organizations.  CompGen Decision B-205356 (61 Comp. Gen. 542, July 23, 1982) allows for the use of appropriated funds for an agency/installation membership, not an individual membership, in a civic organization such as the Rotary, Kiwanis, Lions or similar organization provided there is “an administrative determination that the payment of fees is necessary for the agency to carry out its authorized activities” and “the proposed membership must primarily benefit the agency involved, not its individual employees.” CompGen Decision B-205356 should be read in its entirety before deciding to expend APF for such a membership.  The Comptroller General has cautioned that their decision “does not mean that every military installation or regional Government office can use appropriated funds to join the Rotary, Kiwanis, Lions and similar organizations.”  [Emphasis in original.]

AFI 34-201, Use of Nonappropriated Funds (NAFs), July 25, 1994, para. 4.1.2, states:

When APFs are not available, the commander may approve the conservative use of NAFs for paying dues or fees in professional, scientific, or technical societies and associations for personnel who act as Air Force liaison to those organizations.  Only pay for organizational or "desk" memberships and purchase no more than one membership per base, MAJCOM, FOA, or Air Staff for any given professional, scientific, or technical society or association.

7.
Opinions of The Judge Advocate General of the Air Force (“OpJAGAFs”).  Here are summaries of 13 opinions on this subject, arranged in reverse chronological order.


a.
In OpJAGAF 2000/37, District of Columbia Hospital Association (DCHA); Anti-Lobbying Act Issue, May 19, 2000, the following guidance is provided.  “Application of the Anti-lobbying Act to government memberships in professional associations is in our opinion a question of degree.  If the association is one having a primary or significant purpose to lobby the United States Congress, either directly or through grass-roots campaigns, then the Anti-lobbying Act would bar use of appropriated funds for a federal organizational membership.  On the other hand, when, as in this case, the organization only rarely engages in activity that might be considered an effort to influence the U.S. Congress; its representational activities consist primarily of a newsletter for its members; and any true "lobbying" is primarily before the DC government, then we do not believe payment of the membership fee using appropriated funds would violate the Anti-lobbying Act.”

b.
In OpJAGAF 1999/19, Employee Memberships in Private Associations, March 29, 1999, The Judge Advocate General (TJAG) considered the impact of a planned merger between the Employee Involvement Association (EIA) and the Society of Human Resource Management (SHRM).  Membership dues for EIA are paid by the Air Force.  The question posed was whether the Air Force could continue to pay EIA dues after the merger when 7.5% of SHRM's budget is used for lobbying purposes.  HELD:  Appropriated funds may not be used to pay individual memberships, per 5 USC § 5946.  Further, the prohibition does not apply if the fee is authorized under the Government Employees Training Act.  Under the act, membership fees may be paid if the fee is a necessary cost directly related to the training or a condition precedent to undergoing training, per 5 USC § 4109(b).  The memberships were not directly related to training and payment is not authorized under the Training Act.


c.
In OpJAGAF 1996/117, Reimbursement for National Certification Fees, July 17, 1996, the opinion addresses the distinction between licensing fees and expenses and certification fees that are the responsibility of the employee, and fees and expenses of that kind that the government will reimburse.  Generally, where a particular license is necessary for a government employee to effectively carry out the duties of his or her employment, the acquisition of the license is a personal matter and the obligation of the employee to pay the fees.  The rule applies even if the government specifically supports the employee's acquisition of the license or certification.  However, the opinion makes clear that the Air Force, in its discretion, may expend appropriated funds to reimburse its members for licensing or certification fees wherever federal law "compels" the members to obtain the license or certifications.  These expenditures of appropriated funds are allowed if the expenditure primarily benefits the government.  The agency must be able to "articulate a reasonable nexus between the expenditure and the official purpose served by the appropriation, consistent with any statutes imposing restrictions on the use of appropriated funds."  Appropriated funds are not available to cover the licensing requirements of professional personnel such as teachers, accountants, engineers, lawyers, doctors and nurses.  If the expense benefits the individual directly, it is not reimbursable.  If the expense is merely to hold an employee’s present position, it constitutes a license and enhances his skills and thus constitutes training and may be reimbursable.  If the expense is to the individual's benefit because it qualifies him for his current position, it is not reimbursable.  If the expense upgrades skills already possessed, reimbursement may be appropriate as a valid training expense.


d.
In OpJAGAF 1995/57, Conference Board Diversity Council Membership, July 14, 1995, the opinion addresses whether the Air Force can sponsor an individual membership in the Conference Board's Council on Workforce Diversity.  The conclusion is that it would be inappropriate for the Air Force to provide individual sponsorship.  Pursuant to 5 USC § 5946, membership for the agency as an entity would be appropriately funded.


e.
In OpJAGAF 1993/87, Trichloroethylene (TCE) Issues Group Membership, September 2, 1993, the opinion addresses whether membership in the name of the U. S. Air Force could be paid for through appropriated funds.  Notwithstanding statutory authorization for such membership pursuant to 5 USC § 5946 because the membership is not in the name of any individual employee, the membership for which appropriated funds will be used must be justified upon the basis of a relationship to the authorized functions of the organization or activity.


f.
In OpJAGAF 1993/17, Payment of Environmental Licensing Requirements, February 10, 1993, the opinion addressed whether appropriated funds can be used to pay for state environmental licenses and/or certifications pursuant to 5 USC § 5946.  While use of appropriated funds to pay for these licenses is not the subject of 5 USC § 5946, reimbursement of such fees has been addressed by previous OpJAGAF, specifically 1984/55.  Historically, reimbursement for such fees or certificates has been disallowed.  It is the responsibility of a federal employee to obtain the qualifications necessary to perform the duties of his or her position.  If the federal employee must secure permits or licenses to perform the duties of his or her position, compliance with this requirement is a matter of personal qualification and payment by the government of any fees incident to obtaining these permits or licenses is not authorized.


g.
In OpJAGAF 1992/66, Payment by Air Force for State Medical Licenses, July 7, 1992, the opinion addresses whether the Air Force could reimburse two urologists at Elmendorf Air Base, Alaska, for obtaining Alaska medical licenses solely to benefit the Air Force.  The facts of this opinion are worth review.  The urologists argued that the base hospital did not have the equipment available to perform a kidney stone procedure (lithotripsy).  The procedure is performed in CONUS (continental U.S.) facilities following aeromedical evacuation, at considerable cost to the government.  The urologists argued they could perform the procedure locally if there was an agreement between the Air Force and the local hospital to allow the urologists privileges there.  To obtain those privileges the urologists needed Alaska medical licenses at a cost of $340 biannually.  The request for payment of the licenses was denied because the licenses involved were not a condition of employment.  The opinion is also noteworthy for its review of the applicability of AFR 177-102, Commercial Transactions at Base Level, paragraph 20-1a.  Under this provision, a commander can approve reimbursement of personal expenses when the funds were expended on "an urgent and unforeseen public necessity."  In this case, the circumstances were not deemed unforeseen or a necessity.


h.
In OpJAGAF 1987/68, Payment for Professional Registration of Engineers and Architects, August 11, 1987, the opinion addresses whether the government can provide funding for professional testing and registration fees.  There is no prohibition against funding training courses that are necessary for employees as "refresher courses" which allow employees to perform their assigned duties.  However, an employee bears the duty of qualifying himself for the performance of his duties and if a license or registration is required, he must procure it at his own expense.


i.
In OpJAGAF 1987/60, Contract Physician Examination Fees, July 14, 1987, the opinion addresses whether the government is prohibited from reimbursing examination fees for contract physicians when the fees are determined by the terms of a government contract.  Use of appropriated funds to reimburse costs of license and registration fees applies to federal employees and not government contractors.  In the case of a government contract, the contracting officer must make the determination for reimbursement based on the terms of the contract.


j.
In OpJAGAF 1986/27, Air Force Membership in Corporation for Open Systems, March 24, 1986, the opinion addresses the use of appropriated funds to pay the annual $25,000 membership fee for the Air Force to be a member in the Corporation for Open Systems.  Use of appropriated funds for individual employee membership is prohibited.  However, membership for an Air Force entity is not prohibited.  There must be justification for expenditure of the funds such that it is clear the membership will further the mission of the Air Force.


k.
In OpJAGAF 1984/55, Reimbursement for Medical State Licensure Fees and Expenses, October 5, 1984, the opinion addresses the reimbursement of all active duty and civilian health care providers, on a one-time basis, for license fees and costs.  The reimbursement request was apparently tied to the implementing date of the DoD Directive under which the health care employees conduct business.  The plan was to pay the fees for those employees who were not licensed at the time of the Directive’s implementation.  The reimbursement was disallowed on two grounds.  First, a State may not lawfully require a license from the government to conduct business under Johnson v. Maryland, 254 U.S. 51 (1920).  Second, even if the license requirements were lawful, the employee must bear the expense of qualifying for the position, and if that means having a license as a condition of employment, the employee must pay the cost of the license.


l.
In OpJAGAF 1983/14, Membership Fees for National Council of Family Relations, February 28, 1983, the opinion addresses whether the Air Force Family Matters Office may join the National Council of Family Relations and The American Association of Marriage and Family Therapy and could appropriated funds be used to pay any dues or membership fees.  The request was approved because the memberships were not sought in the name of individual employees but in the name of the Air Force.  Additionally, justification is required by the agency to establish how membership furthers the mission of the agency.


m.
In OpJAGAF 1981/45, Payment of Fees and Dues for Agency Membership in Private Organizations, August 7, 1981, the opinion addresses whether Operation and Maintenance (O & M) funds can be used to pay the fees necessary to allow certain Air Force organizations and activities to become members of the local Chamber of Commerce.  5 USC § 5946 allows the membership if they are not secured in the name of individual employees and justification exists showing the membership furthers the mission of the agency or organization.
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