POINT  PAPER

ON

THE  INTERGOVERNMENTAL  PERSONNEL  ACT  (IPA)

1.
Purpose.  The purpose of this paper is to summarize the various sources of legal authority on this subject.

2.
Legislation.

Intergovernmental Personnel Act of 1970, Pub. L. No. 91-648, 84 Stat. 1922 

3.  U.S. Code.  

The IPA is located at 5 U.S.C. §§ 3371-3376.

http://www4.law.cornell.edu/uscode/5/ch33.html
These statutes deal with the assignment of Federal employees to state governments, local governments, institutions of higher education, and "other organizations."  They also deal with the assignment to a Federal agency of employees of state governments, local governments, institutions of higher education, and "other organizations."  5 U.S.C. 3371-3372

There is another group of statutes that is also referred to as the Intergovernmental Personnel Act.  These are at 42 U.S.C. §§ 4701-4772.  However, these statutes deal with the Federal Government providing financial assistance to state and local governments for strengthening their personnel administration systems, and requiring them to maintain merit employment systems in order to receive federal grants [see Canfield v. Sullivan, 774 F.2d 1466, 1470 (9th Cir. 1985)].

4.
Code of Federal Regulations.


- 5 C.F.R § 334 (2000), Temporary Assignment of Employees Between Federal Agencies and State, Local, and Indian Tribal Governments, Institutions of Higher Education, and Other Eligible Organizations



http://www.access.gpo.gov/nara/cfr/waisidx_00/5cfr334_00.html


- 50 C.F.R. § 900 (2000), Intergovernmental Personnel Act Programs



http://www.access.gpo.gov/nara/cfr/waisidx_00/5cfr900_00.html
5.  Executive Orders.


- Exec. Order No. 11589, 36 C.F.R. 557 (1971-1975), Delegating to the Office of Personnel Management Certain Authorities of the President under the Intergovernmental Personnel Act of 1970 and the Federal Civil Defense Act of 1950



http://www.nara.gov/fedreg/codific/eos/e11589.html amended by

- Exec. Order No. 12107, 3 C.F.R. 264 (1978), Relating to the Civil Service Commission and Labor-Management in the Federal Service



http://www.nara.gov/fedreg/codific/eos/e12107.html
6.
DoD Regulations, Manuals, Websites.


- DoD Directive 1000.17, "Detail of DoD Personnel to Duty Outside the Department of Defense," 24 Feb 97. http://web7.whs.osd.mil/pdf/d100017p.pdf  This directive discusses policy and responsibilities for detailing DoD personnel (military or civilian) to organizations outside DoD.


- Joint Travel Regulation Vol. II, paragraph C4109, "Temporary Assignment of Employees Between the Federal Government and State or Local Governments or Institutions of Higher Education Authorized by the Intergovernmental Personnel Act (IPA) Mobility Program" http://www.dtic.mil/perdiem/jtr/jtr-c4.txt
- Joint Travel Regulation Vol. II, paragraph C4111(B)(2)(e), "Temporary Change of Station (TCS)"  http://www.dtic.mil/perdiem/jtr/jtr-c4.txt   All employees are eligible for a TCS except an employee assigned to or from a State or local Government under the IPA.


- OSD Administrative Instruction No. 33, paragraph 4.5.3, "Merit Promotion," 30 Jul 97. http://web7.whs.osd.mil/html3/ai-33.htm  Employees serving under IPA assignments should be appropriately considered for promotions under the Merit Promotion Program.


- Standard Form (SF) 278.  Public Financial Disclosure Report  http://www.afmc-pub.wpafb.af.mil/HQ-AFMC/JA/lo/lojaf/ethics/updates/278form.pdf   Individuals serving by appointment under the IPA, from state and local governments, institutions of higher education or other eligible organizations are required to file the SF 278.


[DoD 5500.7-R, paragraph 7-200a(6)]


http://www.defenselink.mil/dodgc/defense_ethics/ethics_regulation/jer1-4.doc

- U.S. Office of Government Ethics (OGE) Form 450, Confidential Financial Disclosure Report  http://www.usoge.gov/ogeforms/450form.pdf   Individuals serving on detail under the IPA from state or local governments, institutions of higher education or other eligible organizations are required to file the OGE Form 450.  [DoD 5500.7-R, paragraph 7-300a(5)] http://www.defenselink.mil/dodgc/defense_ethics/ethics_regulation/jer1-4.doc

- USD(A&T) Policy, paragraphs D.2., E.1., and E.12, Continuous Learning for the Defense Acquisition Workforce attachment, 15 Dec 98. 


http://web1.deskbook.osd.mil/reflib/MDOD/024DV/002/024DV002doc.htm

Details outside of DoD must comply with DoD Directive 1000.17, "Detail of DoD Personnel to Duty Outside the Department of Defense," and, if such details are to private sector or state and local government organizations, with the IPA and implementing OPM and DoD regulations.  Consulting assignments may be undertaken at the request of a local, state, or federal agency or a non-profit organization for specialized assistance requiring specific expertise.  Assignments to consult with other organizations that meet the criteria of Rotational, Broadening and Developmental Assignments described in Section D.2. of this policy must comply with merit system procedures; DoD Directive 1000.17, "Detail of DoD Personnel to Duty Outside the Department of Defense;" the Intergovernmental Personnel Act and 5 C.F.R. Part 334, and related Component procedures for such assignments.  Rotational opportunities should be identified, or established, publicized and competed including Intergovernmental Personnel Act opportunities, in accordance with merit system principles and the Component’s own procedures for managing and documenting such assignments.

7.
Other Federal Agency Regulations, Memos, Forms, and Websites.


- Department of Health & Human Services Instruction 334-1, "Temporary Assignments of Personnel Under the Intergovernmental Personnel Act of 1970, as amended," 7 Mar 96



http://www.hhs.gov/progorg/ohr/manual/96_4.pdf

- Department of the Army, Intergovernmental Personnel Act (IPA) Mobility Program website   http://www.cpol.army.mil/permiss/6ipa.html

- U.S. Department of Justice Human Resources Order, DOJ 1200.1, Part 1, Employment, Chap. 1, Intergovernmental Personnel Act Assignments, 25 Aug 98



http://www.usdoj.gov/jmd/ps/chpt1-1.htm

- U.S. Office of Government Ethics Opinion, "Proposed Post-Employment Activities of an Individual Detailed from a State University Pursuant to the Intergovernmental Personnel Act (IPA)," 2 Aug 96  http://www.usoge.gov/opinions/txtfiles/1996/96x14.txt

- U.S. Office of Personnel Management.  The following are OPM web pages that provide various guidance and discussion on IPA assignments:





-- Provisions of the IPA Mobility Program





http://www.opm.gov/omsoe/ipa/Mobility.htm



-- Assignment of a Non-federal Employee to a Federal Agency





http://www.opm.gov/programs/ipa/ipa2.htm



-- Assignment of a Federal Employee to a Non-Federal Organization





http://www.opm.gov/programs/ipa/AssignN.htm


- Optional Form (OF) 69, "Assignment Agreement," Jan 97.  (You will need to paste the following link into your browser as it is on a secure server.  The link will only be available to *.mil or *.gov entities.)



https://www.asc.wpafb.af.mil/base/personnel/ipa/of0069.pdf

8.
Air Force Regulations, Memos, Websites, and Forms.


- Air Force Instruction 31-501, paragraph 3.14.1, "Personnel Security Program Management," 1 Aug 00.  http://afpubs.hq.af.mil/pubfiles/af/31/afi31-501/afi31-501.pdf As a general rule, IPA employees will not have access to classified information, but in certain instances the commander may approve access.  Access will be justified and must provide a specific gain or benefit to the government.


- Air Force Instruction 36-1001, paragraph 2.6, "Managing the Civilian Performance Program," 1 Jul 99.  http://afpubs.hq.af.mil/pubfiles/af/36/afi36-1001/afi36-1001.pdf Employees on IPA assignments must have performed in their official position 90 days or more during the appraisal period to be assigned a rating of record. 


- Air Force Instruction 36-1004, table A2.1, "Managing the Civilian Recognition Program," 1 Jul 99.  http://afpubs.hq.af.mil/pubfiles/af/36/afi36-1004/afi36-1004.pdf  Honorary and monetary awards can be given to IPA employees. 



- Wright-Patterson AFB Civilian Personnel Office (88 SPTG/DPC), IPA website.  (You will need to paste the following link into your browser as it is on a secure server.  The link will only be available to *.mil or *.gov entities.) https://www.asc.wpafb.af.mil/base/personnel/ipa/index.html  This website contains a 15‑page summary of the rules on IPA assignments.  This summary is located at https://www.asc.wpafb.af.mil/base/personnel/ipa/ipainfo.doc



- Optional Form 69, Assignment Agreement Attachments:


(You will need to paste the following links into your browser as they are on a secure server.  The links will only be available to *.mil or *.gov entities.)




-- Continuation of Assignment Agreement




https://www.asc.wpafb.af.mil/base/personnel/ipa/of69cont.frp




-- Addendum - Information, Terms and Stipulations




https://www.asc.wpafb.af.mil/base/personnel/ipa/addendum.doc




-- Sick and Vacation Leave Policies for Participating Employees




https://www.asc.wpafb.af.mil/base/personnel/ipa/sickvac.doc




-- Cost Summary Sheet 




https://www.asc.wpafb.af.mil/base/personnel/ipa/costsum.frp




-- Cost Benefit Analysis Sheet




https://www.asc.wpafb.af.mil/base/personnel/ipa/costbas.doc




-- Certification of Conduct of Federal Employees



https://www.asc.wpafb.af.mil/base/personnel/ipa/certofcond.doc

9.
Federal Cases (in reverse chronological order).  Here are two federal cases dealing with IPA issues:


-
U.S. v. Navarro, E.D.Cal. 1997, 959 F.Supp. 1273, reconsideration denied 972 F.Supp. 1296, reversed 160 F.3d 1254, certiorari denied 119 S.Ct. 2354, 144 L.Ed.2d 249.  Special Assistant United States Attorney (SAUSA) handled proceedings against a defendant who pled guilty to the possession of cocaine and methamphetamine with intent to distribute, and was sentenced accordingly.  The defendant requested that the district court set aside the judgment and dismiss the indictment, asserting that the SAUSA could not act in that capacity as he was barred by the IPA.  The district court agreed, vacated the judgment and dismissed the indictment.  The government appealed and the decision was reversed.  Under the IPA, "the head of a federal agency may arrange for the assignment of...an employee of a State or local government to his agency…The period of an assignment under this subchapter may not exceed two years.  However the head of a Federal agency may extend the period of assignment for not more than two additional years."  5 U.S.C. § 3372(a)(2).   The SAUSA's appointments went on for more than four years, but Congress granted a separate power of appointment to the Attorney General, which states, "the Attorney General may appoint attorneys to assist United States attorneys when the public interest so requires."  28 U.S.C. § 543(a).  There are no time restrictions on that power.


- Hazra v. U.S., 231 Ct. Cl. 835 (Ct. Cl. 1982).  The plaintiff was an employee of a non-profit corporation (not a federal or state agency) affiliated with the State of New York.  The Environmental Protection Agency (EPA) entered into an IPA Assignment Agreement with the non-profit corporation.  The plaintiff was to be detailed to EPA for a two-year period; EPA terminated the agreement after one year.  The plaintiff sued EPA employees in district court, but the action was dismissed without prejudice to reinstatement.  He then filed another suit in district court against the United States.  That court advised him to dismiss his suit and file suit in U.S. Court of Claims.  The Court of Claims decided the Assignment Agreement was expressly between EPA and the non-profit corporation, not between EPA and the plaintiff.  The plaintiff was not a party to the Agreement; he merely signed a statement that he understood its terms.  The plaintiff personally had no contract with the United States, nor was he a third-party beneficiary of the Agreement that simply spelled out the parties' arrangement as to the utilization of his services.  The plaintiff never became a federal employee.  He was clearly "on detail" from the corporation and was not on "appointment" by the Federal government.  The IPA expressly authorizes this type of detail, and it is Congress' intent that detailees remain state or local employees. 

10.
Comptroller General Decisions (in reverse chronological order).  Here are thirteen Comptroller General decisions dealing with IPA issues:  


- In the Matter of Robert A. O'Connell - Per Diem - Intergovernmental Personnel Act, B‑249923, January 11, 1994.  A federal employee was detailed to a one-year assignment, at his request, to a state position under an IPA assignment that made no provision for the agency to pay per diem while the employee was at the assignment.  The employee was specifically advised that the agency would not pay per diem and no authorization for per diem was given by the agency.  The employee resided in his personally owned condominium during the assignment.  Subsequently, he claimed partial per diem for meals and incidentals that the agency denied.  Held: Under the circumstances, the agency did not abuse its discretion in not authorizing per diem.


- In the Matter of Civilian Personnel Relocation Residence Transaction Expenses Reimbursement Eligibility, B-252055, May 28, 1993.  A federal employee purchased a residence in connection with an assignment under the IPA.  He requested reimbursement of real estate purchase expenses incurred.  Held:  Even though the employee received bad advice by agency officials with regard to reimbursement of his real estate expenses, he cannot be reimbursed as such payment is not authorized by statute or by guidelines issued by OPM.  


- In the Matter of Richard Lord - Intergovernmental Personnel Act - Return Travel and Transportation - Time Limitation, B-234825, March 6, 1990.  A state government employee performed several consecutive one-year assignments with the Federal government in Washington, D.C. under IPA agreements and completed his last assignment in July 1983.  He did not perform authorized return travel and transportation until much later.  Held:  Under the Federal Travel Regulations, travel is to be performed "as soon as possible," with reasonable delays permitted.  Since the individual made no effort to perform return travel in 1983, and instead accepted other non-IPA jobs in Washington, D.C. for more than five years before inquiring as to his travel reimbursement rights, such delay is not reasonable.  Any travel that he might perform may not be considered as incident to termination of his last IPA assignment.  His entitlements have expired.


- In the Matter of Compensation - Double - Concurrent Military Reservist and Civilian Service, B-221416, March 12, 1986.  Question was raised whether the full amount of a National Guard technician's combined civil service salary and military basic pay is subject to a provision in the Department of Defense Appropriations Act of 1992 that limited the combined military and civilian compensation of National Guard technicians to the rate payable for Level V of the Executive Schedule.  The officer was on detail to a state government under the IPA which provided for partial state reimbursement of his technician's salary.    Held:  The full amount of a National Guard Officer's combined civilian technician salary and military basic pay is subject to this limitation.  During the detail he retained his Federal Civil Service and military status; his civilian salary and military basic pay remain obligations of appropriated Federal funds.


- In the Matter of Richard M. Morse - Reimbursement of Real Estate Expenses - IPA Assignment, B-217301, June 4, 1985.  A federal employee sold his residence in Washington, D.C. prior to reporting to Olympia, Washington for an IPA assignment, and bought a house in Seattle, Washington one year into his two-year IPA assignment.  He requested reimbursement of real estate transaction expenses.  Held:  He may not be reimbursed for those expenses incident to his transfer to Seattle at the completion of that assignment.  The employee incurred the expenses prior to the issuance of travel orders and there is no evidence of a clear administrative intention to transfer him at the time he incurred those expenses.


- In the Matter of Donald G. Stitts - Payment for Services Performed Under Unexecuted IPA Agreement, B-216369, March 5, 1985.  An employee of the University of Connecticut began a second IPA detail to the Department of Agriculture pursuant to an Agreement that was never signed by the parties.  He requested payment for the difference between the salary of his position at the University and salary of the position at the Department of Agriculture.  Held:  He did serve as a de facto employee.  He is entitled to payment of the difference between his university salary and the salary of the Federal position in which he served.


- In the Matter of Intergovernmental Personnel Act of 1970 (IPA) - Application of Hatch Political Activity Act to State Employees on Detail or Assignment under IPA - States' Use of Federal Grants to Compensate Federal Employees on IPA Mobility Assignments, B-209877, June 22, 1983.  Question was raised whether state employees detailed or assigned to Federal agencies under IPA are subject to the Hatch Act.  Held:  Employees of state and local governments detailed or assigned to the Federal government are subject to the provisions of the Hatch Act which imposes certain restrictions on the political activities of Federal employees.  State employees who are assigned to the Federal government are subject to the same laws governing Federal employees.  


- In the Matter of Environmental Protection Agency - Per Diem under the Intergovernmental Personnel Act of 1970, 57 Comp. Gen. 778, B-178759, September 11, 1978.  Question was asked whether an IPA assignee could be paid per diem at the IPA assignment duty station and also be paid for temporary duty (TDY) travel performed at another location on the same day.  Held:  A federal employee assigned under IPA and receiving per diem at his IPA duty station, may receive an additional per diem allowance for TDY at another location since 5 U.S.C. § 3375(a)(1) permits such payment.  The amount of additional per diem should reflect only the increased expenses resulting from the TDY assignment.


- In the Matter of Intergovernmental Personnel Act - Federal Employee Pay Limitation, B‑157936, March 18, 1976.  Question was asked whether EPA can make an agreement with a state or local government to reimburse the pay of state or local government personnel assigned by detail, as distinguished from appointment, to a Federal executive agency under the IPA in excess of the current Federal employees' pay limitation of $37,800.  Held:  The Federal employee pay limitation imposed by 5 U.S.C. § 5308 is not applicable to reimbursements to state and local governments for "pay" of employees detailed to federal executive agencies under the IPA.  Reimbursement for such details is made under 5 U.S.C. § 3374(c) and not under the statutory pay system to which the limitation applies.  Such reimbursement is not pay to a federal employee, but is repayment to a state or local agency for the cost of participation in the program.


- In the Matter of State Employees Detailed to Federal Government, 54 Comp. Gen. 210, B‑157936, September 16, 1974.  When a state or local government employee is detailed to an executive agency of the Federal government under the IPA, the reimbursement under 5 U.S.C. 3374(c) for the "pay" of the employee may include fringe benefits, such as retirement, life and health insurance, but not costs for negotiating the Assignment Agreement required under 5 C.F.R. 334.105, nor for preparing the payroll records and assignment report prescribed under 5 C.F.R. 334.106.  The word "pay" as used in the IPA, according to the legislative history, refers to the salary of a state or local detailee and needs to be limited to the meaning used in Federal personnel statutes; that is, the term refers only to wages, salary, overtime pay, holiday pay, periodic within grade advancements and other pay granted directly to Federal employees.


- In the Matter of Intergovernmental Personnel Act - Assignment of  Federal Employees - Per Diem v. Station Allowances, 53 Comp. Gen. 81, B-178759, August 6, 1973.  Under the IPA, federal employees temporarily assigned to state and local governments and institutions of higher education are not entitled to both per diem and change of station allowances for the same assignment, even though 5 U.S.C. § 3375 permits payment of both the benefits associated with a permanent change of station and those normally associated with a temporary duty (TDY) status.  Nothing in the statute or its legislative history suggests both types of benefits may be paid incident to the same assignment.  Therefore, on the basis of the interpretation of similar provisions in the Government Employees Training Act, an agency should determine, taking cost to the Government into consideration, whether to authorize permanent change of station allowances or per diem in lieu of subsistence to employees on an IPA Assignment.


- Employees Appointed under the Intergovernmental Personnel Act - Military Leave with Pay, B-173997, June 19, 1972.  Question was asked whether an employee of a state or local government who is assigned to an executive agency pursuant to an arrangement under the IPA is eligible for military leave with pay.  Held:  An employee of a state of local government who is assigned to an executive agency pursuant to an IPA Agreement for periods in excess of one year may be viewed as eligible for military leave as authorized by 5 U.S.C. § 6323.


- In the Matter of States - Employees - Training by Federal Government, 51 Comp. Gen. 185, B-157936, September 24, 1971.  Question was asked whether Federal agencies can pay travel and subsistence expenses of state and local government employees admitted to Federal training programs established by the Federal agency to train government professional, administrative, and technical personnel; specifically, is such payment authorized under the IPA?  Held:  State and local government employees may not be reimbursed the travel and subsistence expenses incurred incident to such training.  The term "cost of training" under the IPA does not authorize a Federal agency to pay the travel and subsistence expenses of state and local government employees admitted to Federal training programs.

11.
 OpJAGAFs.  There are three opinions of The Judge Advocate General of the Air Force (OpJAGAFs) that deal with IPA issues:


- OpJAGAF 1999/28, Intergovernmental Personnel Act (IPA) Employees - TDY Travel, 16 Apr 99.  Question was asked whether IPA employees on an assignment with the Air Force are considered government employees for purposes of TDY travel away from their designated duty station.  Held:  Statute and OPM directives give Air Force authority to arrange and pay for TDY travel of IPA employees in the same way as for "regular" government employees.


- OpJAGAF 1999/4, Intergovernmental Personnel Act (IPA), 28 Jan 99.  Question was asked whether it was appropriate for an employee of a Federally Funded Research and Development Center (FFRDC) to be detailed under the IPA.  Held:  The IPA provides that employees of "other organizations" be treated in the same manner as those of state or local agencies.  5 U.S.C. § 3372(b)   "Other organization" includes "a federally funded research and development center."  5 U.S.C. § 3371(4)(d).  Thus, FFRDC employees may be detailed under the IPA.


- OpJAGAF 1978/39, Training Civilians in Air Force Courses, 14 Apr 78.   Question was asked whether civilians can be trained in Air Force courses--specifically, "purely private citizens and state or local government employees."  Held:  "Statutory authority exists for the Air Force to train its own personnel" 10 USC 9301 et seq.; see also IPA 5 U.S.C. 3371 et seq.  Generally, the Air Force may train civilians in courses that are unavailable in the civilian sector when attendance is in the best interest of the Air Force and at no expense to the Air Force, but it's best to treat these matters on a case-by-case basis.

12.
State Law.  There are several state cases that deal with IPA issues.  Here is a webpage on FindLaw that has links to state cases and codes. 


http://www.findlaw.com/casecode/state.html
13. Miscellaneous.

- 
Article, "Ethics and the Intergovernmental Personnel Act:  Considerations in Appointing 


IPA Detailees," NIH Ethics Program, 2 Nov 99



http://ethics.od.nih.gov/Topics/ipa.htm

-
AFMCLO/JAF website, Financial Disclosure, New Requirement for Detailed IPA 



Employees to File SF 278



http://www.afmc-pub.wpafb.af.mil/HQ-AFMC/JA/lo/lojaf/ethics/updates/index.htm

- 
IPA Points of Contact:



Wright-Patterson AFB Civilian Personnel Office
    DSN 787-1249



(88 SPTG/DPC)
    Commercial 937/257-1249



OPM's website lists the following point-of-contact for questions regarding the IPA:


Mr. Tony Ryan, OPM
    202/606-1181

Office of Merit Systems Oversight and Effectiveness
Room 7463
1900 E St., N.W.
Washington, DC 20415 

Prepared by Denise Patterson-Sturgeon

on 1 Sep 00  for

Mr. Mark Stone

Ethics Attorney

Directorate of Ethics & Fraud Remedies

Air Force Materiel Command Law Office

Wright-Patterson Air Force Base, Ohio
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