Point  Paper  On  Contracts  With  Government  Employees

Or  Organizations  Owned  Or  Controlled  By  Them

1.
Purpose.  The purpose of this paper is to set forth the legal authorities on this subject.

2.
The FAR.  Subpart 3.6 of the Federal Acquisition Regulation (FAR) reads as follows.
Subpart 3.6--Contracts with Government Employees or Organizations Owned or Controlled by Them

3.601  Policy. 

(a)  Except as specified in 3.602, a contracting officer shall not knowingly award a contract to a Government employee or to a business concern or other organization owned or substantially owned or controlled by one or more Government employees.  This policy is intended to avoid any conflict of interest that might arise between the employees' interests and their Government duties, and to avoid the appearance of favoritism or preferential treatment by the Government toward its employees. 

(b)  For purposes of this subpart, special Government employees (as defined in 18 U.S.C. 202) performing services as experts, advisors, or consultants, or as members of advisory committees, are not considered Government employees unless-- 

(1)  The contract arises directly out of the individual's activity as a special Government employee; 

(2)  In the individual's capacity as a special Government employee, the individual is in a position to influence the award of the contract; or 

(3)  Another conflict of interest is determined to exist. 

3.602  Exceptions. 

The agency head, or a designee not below the level of the head of the contracting activity, may authorize an exception to the policy in 3.601 only if there is a most compelling reason to do so, such as when the Government's needs cannot reasonably be otherwise met. 

3.603  Responsibilities of the contracting officer. 

(a)
Before awarding a contract, the contracting officer shall obtain an authorization under 3.602 if-- 

(1)
The contracting officer knows, or has reason to believe, that a prospective contractor is one to which award is otherwise prohibited under 3.601; and 

(2)
There is a most compelling reason to make an award to that prospective contractor. 

(b)
The contracting officer shall comply with the requirements and guidance in Subpart 9.5 before awarding a contract to an organization owned or substantially owned or controlled by Government employees. 

3.
DoD Regulations.  There is no provision in the DoD FAR Supplement that supple-ments FAR Subpart 3.6.  Also, the content of FAR Subpart 3.6 is summarized in ¶ 5-402 of the DoD ethics regulation (DoD 5500.7-R, Joint Ethics Regulation, August 30, 1993).

4.
Air Force FAR Supplement.  Subpart 5303.6 of the Air Force FAR Supplement reads as follows.

SUBPART 5303.6-CONTRACTS WITH GOVERNMENT EMPLOYEES OR ORGANIZATIONS OWNED OR CONTROLLED BY THEM 

5303.602  Exceptions.  Heads of contracting activities may authorize exceptions to the policy in FAR 3.601.  Organizations that are not assigned to the MAJCOMs listed in DFARS Subpart 202.1 shall submit requests to SAF/AQCX for approval.

5.
Cases.  Here are 28 cases that apply these rules.  They are in reverse chronological order.  There is one Federal Court of Appeal case and 27 Comptroller General decisions.

Science Pump Corporation, Comp. Gen. Dec. B-255737, 94-1 CPD ¶ 246, March 25, 1994.  Individual who was hired by the University of Colorado and who worked at an institute created by a cooperative agreement between the University and the National Oceanic and Atmospheric Administration was not a Federal employee for purposes of FAR 3.601.

Gurley’s Inc., Comp. Gen. Dec. B-253852, 93-2 CPD ¶ 123, August 25, 1993.  Substantial control found where Air Force husband and wife were president and vice president, respectively, of the bidder and where they substantially controlled the business.

KSR, Inc., Comp. Gen. Dec. B-250160, 93-1 CPD ¶ 37, January 13, 1993.  Substantial control was determined where the Army employee was president and one of five equal shareholders in the company.

Marc Industries, Comp. Gen. Dec. B-246528, 92-1 CPD ¶ 273, March 10, 1992.  Bureau of Land Management properly determined that an Air Force noncommissioned officer (NCO) substantially controlled the bidder.  The NCO represented the contractor in prework conferences, served as the contact for any complaints, and, based on his involvement with the firm, was previously disciplined for violating Air Force conflict of interest regulations.

HH & K Builders, Inc., Comp. Gen. Dec. B-238095, 90-1 CPD ¶ 219, February 23, 1990.  Award was not disturbed where, although the sole owner’s husband was a Government employee, the Air Force had determined sufficient separation between his wife’s ownership and his official Air Force duties.

Wildcard Associates, Comp. Gen. Dec. B-235000, 68 Comp. Gen. 563, 89-2 CPD ¶ 74, July 24, 1989.  Firm had sufficient interest to file protest, even though two of its partners were Government employees.  Both partners were eligible to retire from Federal service and asserted that they would do so if the firm was awarded the contract.

John Peeples, Comp. Gen. Dec. B-233167, 89-1 CPD ¶ 178, February 21, 1989.  Navy improperly rejected bid bond of firm guaranteed by individual who happened to be a Government employee.

Tamara L. Wolf, Comp. Gen. Dec. B-233317, 68 Comp. Gen. 212, 89-1 CPD ¶ 99, January 31, 1989.  Protest dismissed since bidder, a Government employee, was prohibited from receiving the contract under FAR 3.601.

Speakman Co. v. Weinberger, 837 F.2d 1171 (D.C. Cir. 1988).  Appeals Court, in reversing District Court, held that the award of a Navy contract to a former Government employee was proper where the former employee terminated his Government employment prior to the contract award date.

Dynamic Science, Inc., Comp. Gen. Dec. B-228743, 87-2 CPD ¶ 196, August 21, 1987.  The term “Government employee” in FAR 3.601 applies only to Federal employees.

Friends of the Waterfront, Inc., Comp. Gen. Dec. B-225378, 66 Comp. Gen. 190, 87-1 CPD ¶ 16, January 6, 1987.  The Army Corps of Engineers properly disqualified a firm from competing for the contract since the firm’s co-founder and officer was a Government employee who had signed the firm’s bid.

Big Sky Resource Analysts, Comp. Gen. Dec. B-224888, 87-1 CPD ¶ 9, January 5, 1987.  Award to former U.S. Forest Service seasonal employee upheld where former employee terminated his Government employment one day prior to the contract being awarded.

Revet Environment & Analytical Laboratories, Inc., Comp. Gen. Dec. B-221002.2, 86-2 CPD ¶ 102, July 24, 1986.  Environmental Protection Agency (EPA) properly disqualified firm from bidding on contract.  Firm was owned by an EPA employee and, even though he later divested himself, there was still the appearance of a conflict of interest.

Cooley Container Corporation, Comp. Gen. Dec. B-220801, 86-1 CPD ¶ 114, January 31, 1986.  The Army properly disqualified a firm from bidding on the contract.   Husband, an Air Force employee, was the sole incorporator of the firm.

Mesa, Inc., Comp. Gen. Dec. B-220657, 85-2 CPD ¶ 724, December 27, 1985.  FAR 3.601 does not prohibit a potential bidder from employing a Government employee.

Defense Forecasts, Inc., Comp. Gen. Dec. B-219666, 65 Comp. Gen. 87, 85-2 CPD ¶ 629, December 5, 1985.  Arms Control and Disarmament Agency (ACDA) properly determined that there was the appearance of a conflict of interest when the firm proposed to use, as a consultant, a special Government employee of ACDA.

Ernaco, Inc., Comp. Gen. Dec. B-218106, 85-1 CPD ¶ 592, May 23, 1985.  Environmental Protection Agency (EPA) properly disqualified firm on basis that its majority shareholder was also a special Government employee who had been retained by the EPA to provide consulting services.

J. Allen Grafton, Comp. Gen. Dec. B-212986, 84-1 CPD ¶ 263, March 5, 1984.  The U.S. Forest Service unreasonably rejected a bid from the son of an employee, where the employee had no responsibility for the contract and where there was no indication that the employee disclosed confidential agency information to his son.

Joann Flora, Comp. Gen. Dec. B-212776, 83-2 CPD ¶ 520, October 31, 1983.  Disqualification to purchase used government vehicles by unmarried woman who lived with Department of Agriculture employee as spouse was upheld.  Agency regulations prohibited the sale of surplus property to employees or members of their household and the employee was responsible for determining whether property should be repaired or condemned.

International Alliance of Sports Officials, Comp. Gen. Dec. B-210172, 83-2 CPD ¶ 328, September 15, 1983.  Agency did not abuse its discretion in accepting low bid of organization owned or controlled by Government employees where other bid was 25 percent higher.

Heidi Holley, Comp. Gen. Dec. B-211746, 83-2 CPD ¶ 241, August 23, 1983.  The U.S. Forest Service properly rejected the bid of a Forest Service employee’s wife where agency regulations generally prohibited awarding contracts to family members and where the employee would be supervising the performance of the awarded contract.

Electronics West, Inc., Comp. Gen. Dec. B-209720, 83-2 CPD ¶ 127, July 26, 1983.  Disqualification of firm for Army contract was appropriate even though the Government employee’s status with the firm changed from president to treasurer.

Sterling Medical Associates, Comp. Gen. Dec. B-209493, 83-1 CPD ¶ 215, March 1, 1983.  Navy’s award of contract for radiology services to Veteran’s Administration (VA) doctor upheld where Navy had no knowledge of doctor’s status at time of award and where doctor terminated his employment with VA thereafter.

National Service Corporation, Comp. Gen. Dec. B-205629, 82-2 CPD ¶ 76, July 26, 1982.  Held that Government employee had no substantial ownership or control of the firm.  The partnership, which originally owned the business, was dissolved and the firm was incorporated.  The Government employee owned no stock in the firm and was employed only part-time as a bookkeeper.

Elogene Thurman, Comp. Gen. Dec. B-206325, 82-1 CPD ¶ 487, May 24, 1982.  General Services Administration properly disqualified wife of Government employee from bidding on contract since her husband, in fact, operated the business.

American Truss & Mfg. Corp., Comp. Gen. Dec. B-205962, 82-1 CPD ¶ 477, May 18, 1982.  Army properly refused to award contract to firm where a Government employee owned 50 percent of the firm’s stock and was its secretary/treasurer while his wife owned the remaining stock and was the firm’s president.

Valiant Security Agency, Comp. Gen. Dec. B-205087, 61 Comp. Gen. 65, 81-2 CPD ¶ 367, October 29, 1981, reconsideration denied, B-205087.2, 81-2 CPD ¶ 501, December 28, 1981.  Refusal to award contract to firm owned by Government employee upheld, even where firm was low bidder.

Biosystems Analysis, Inc., Comp. Gen. Dec. B-198846, 80-2 CPD ¶ 149, August 25, 1980.  Award of contract by U.S. Forest Service to firm, one of whose principals was employed by the U.S. Fish and Wildlife Service, was upheld.  At time of award, U.S. Forest Service had no knowledge that one of the principals was a Government employee and no misrepresentations were made by the awardee.

6.
Nonappropriated funds (“NAFs”).  Air Force Manual 64-302, Nonappropriated Fund (NAF) Contracting Procedures, 3 November 2000, para. 11.11 states:

11.11.
Contracts with Government Employees.  Contracts or lease agreements are authorized with military personnel, government employees, or business organizations substantially owned or controlled by government employees, when such contracts or leases are funded solely with NAFs.  However, legal review is required to the execution of any such contracts or agreements.
7.
Treatise.  The subject of contracts awarded to government employees (or organizations owned or controlled by government employees) is discussed in Cibinic and Nash, Formation of Government Contracts, third edition, 1998, pages 429-432.
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