POINT  PAPER

ON

MILITARY  MEMBERS  APPEARING  IN  COMMERCIAL  ADVERTISEMENTS

--
Purpose.  The purpose of this paper is to summarize the rules on this subject.

--
Ban on officially endorsing private products or services.  There are two rules that apply to DoD employees (military and civilian) regarding the endorsement of private products or services.  The two rules are very similar.

The first rule is that a DoD employee generally may not “use or permit the use of his Government position or title or any authority associated with his public office to endorse any product, service or enterprise….”  [5 CFR 2635.702(c)]

The second rule reads as follows:  “Endorsement of a non-Federal entity, event, product, service, or enterprise may be neither stated nor implied by DoD or DoD employees in their official capacities and titles, positions, or organization names may not be used to suggest official endorsement….”  [DoD 5500.7-R, Joint Ethics Regulation, 30 August 1993, para. 3-209 (available at DoD publications website at http://web7.whs.osd.mil/corres.htm)]

--
DoD rule on wearing the uniform.  For members of the Armed Forces (including retired members and members of reserve components), the wearing of the uniform is prohibited “[d]uring or in connection with the furtherance of political activities[,] private employment or commercial interests, when an inference of official sponsorship for the activity or interest could be drawn.”  [DoD Directive 1334.1, Wearing of the Uniform, 11 August 1969, para. III.A.2. (available at DoD publications website at http://web7.whs.osd.mil/corres.htm)]

--
Air Force rule on wearing the uniform.  The Air Force Instruction (AFI) on wearing the uniform states:  “Do not wear [the uniform] when furthering political activities, private employment, or commercial interests.”  [AFI 36-2903, Dress and Personal Appearance of Air Force Personnel, 8 June 1998, Table 1.3, page 5 (available at the Air Force publications website at http://afpubs.hq.af.mil)]

--
Commercial use of DoD material, uniforms and insignia.  The guidance on this subject is found in paragraph 7.1 of DoD Instruction 5410.20, which reads as follows:

“7.1

Requests for use of DoD material, to include uniforms and insignia, in  commercial advertising or promotions will be referred to OASD(PA) for approval.  Approval will be considered only in cases where there is no violation of Public Law or of DoD policy.  In such cases, the following criteria will be applied when determining whether approval should be granted:


7.1.1
Would the interests of the Government and the DoD be enhanced?


7.1.2
Is the advertising or promotion in good taste?


7.1.3
Is all implication of DoD endorsement avoided?


7.1.4
Does the material contain a disclaimer, if appropriate?

7.1.5
Is there any possibility that claims made or implied in the material could be misleading?”

[DoD Instruction 5410.20, Public Affairs Relations With Business and Nongovernmental Organizations Representing Business, 16 January 1974, para. 7.1 (available at DoD publications website at http://web7.whs.osd.mil/corres.htm)]

Additional guidance is contained in a four-page, 23 July 1996 memo by the DoD Standards of Conduct Office (DoD/GC-SOCO) entitled “Use of Military Uniforms for Commercial Advertisements.”  This memo can be found at pages 79-82 of the October 1997 HQ USAF/JAG Ethics Update pamphlet (which was distributed to all Air Force Legal Offices).

--
Cases.  Here are summaries of seven opinions that have been issued on this subject by The Judge Advocate General of the Air Force.

--
The words of an automobile advertisement and the photograph of an Air Force officer in a flight suit – albeit not an Air Force flight suit – created the impression that the Air Force endorses the advertised automobile.  The advertisement was therefore impermissible.  [OpJAGAF 1994/81, 18 November 1994]

--
Air Force members in uniform, offering opinions regarding a particular aircraft engine, would improperly create the impression that the Air Force endorses this particular engine over others.  [OpJAGAF 1992/56, 18 May 1992]

--
Retired Air Force members may use their military title in connection with a commercial enterprise if their retired status is indicated.  [OpJAGAF 1990/68, 7 November 1990]

--
Air Force physicians appearing in uniform in a videotape of a hospital association’s educational program would improperly give the impression of Air Force endorsement.  Members may appear in the video if not in uniform and if they give a disclaimer that the views they express are their own.  [OpJAGAF 1988/44, 29 July 1988]

--
An appearance by the Chief Master Sergeant of the Air Force in a promotional video for the Non Commissioned Officers Association would be an improper endorsement of a private organization.  [OpJAGAF 1987/55, 15 June 1987]

--
Air Force security force personnel may not appear in uniform in a promotional photograph for a private company.  [OpJAGAF 1987/40, 1 May 1987]

--
An appearance by an active duty Air Force officer, in uniform, in a newspaper advertisement for a commercial land development company would not be proper. [OpJAGAF 1973/38, 1 March 1973] 
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