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Purpose.  The purpose of this point paper is to summarize the ethics rules and restrictions that apply to individuals who choose to serve as a member of a “Federal advisory committee.”





Background.  There are approximately 1,000 Federal advisory committees in the U.S. Government, and each year approximately 30,000 individuals serve as members of those committees.1   Within DoD, there are approximately 60 Federal advisory committees, and each year about 1200 individuals serve as members of those committees.2   The Air Force has four Federal advisory committees:  (1)  the Board of Visitors (BOV) of Air University (AU), which includes the Air Force Institute of Technology (AFIT) Subcommittee of the AU BOV; (2) the Board of Visitors of the U.S. Air Force Academy, (3) the Board of Visitors of the Community College of the Air Force, and (4) the U.S. Air Force Scientific Advisory Board.3





There are two types of members of a Federal advisory committee:  (1) “independent members,” who are selected because of their individual qualifications and who serve in an independent capacity, and (2) “representative members,” whose function is to present to the committee the views of the non-government organization, group or industry that they represent.  “Independent members” are generally considered to be “special government employees,” and are subject to a number of ethics rules.  “Representative members” are not considered to be government employees, and thus they are subject to only a few ethics rules. 4





Rules that Apply to “Independent Members” of a Federal Advisory Committee.





--	Status.  Independent members of a Federal advisory committee are generally considered to be “special government employees.” 5  Members of Air Force-sponsored Federal advisory committees are required to be appointed as consultants, regardless of whether they receive compensation for their service as committee members.  Their initial appointment is for one year, and they must be reappointed each year thereafter.  Their initial application must include one of the following sets of documents:  (1)  a DD Form 2292, Request for Appointment or Renewal of Appointment of Consultant or Expert; an Optional Form 612, Optional Application for Federal Employment, and a biography/resume (which is the preferred method);  or  (2)  a DD Form 2292 and a Standard Form 171, Application for Federal Employment.  Membership on a Federal advisory committee is normally limited to a total of four years. 6





--	Financial disclosure form.  Special government employees are required to complete the Confidential Financial Disclosure Report (the OGE Form 450). 7





--	Ethics training.  Individuals who are required to complete a financial disclosure report are also required to receive annual ethics training.8  Since advisory committee members are required to file a financial disclosure report, they must receive annual ethics training.9





--	Compensation.   Members of Federal advisory committees sponsored by the Air Force or another DoD organization are encouraged to serve without compensation.  They may not be compensated for their service unless:  (1) their membership is essential to obtain the necessary balance or expertise, (2) the member would not be available without compensation, and (3) compensation is approved by the head of the DoD Component or designee.10  A retired Regular military officer who serves as a member of a Federal advisory committee for compensation may be subject to a reduction of his or her military retired pay under the Dual Compensation Law. 11





--	Travel.    Federal agencies may pay the travel expenses of members of a Federal advisory committee. 12   Frequent flyer miles earned from government travel are considered to be the property of the government.  They may be used to obtain a ticket that is used in government travel, or an upgrade to business class on official travel (not first class), but not for any other purpose. 13





--	Conflict of interest.  Federal employees, including special government employees, are prohibited from participating personally and substantially (e.g. making a decision, giving advice, or making a recommendation) in a particular government matter, if any of the following has a financial interest in the matter:  (1) the employee, (2) the employee’s spouse, (3) the employee’s minor child, (4) the employee’s general partner,  or  (5) an organization or company in which the employee is serving as an officer, director, trustee, general partner, or employee.14   Thus, if a member of a Federal advisory committee is asked to participate in a government matter that her private employer has a financial interest in, she should decline to do so.





--	Representing others before Federal agencies while you are an advisory committee member.  There are two rules on this subject.





	First, a special government employee may not represent anyone (other than the U.S.) before any Federal agency, in connection with any particular government matter (such as a contract, claim or dispute) in which he or she has at any time participated personally and substantially (e.g. making a decision, giving advice or making a recommendation). 15 





	For example, if you are serving as a member of an advisory committee to an educational institution in the Air Force, and you make a recommendation that the institution hire Company X, a consulting company, to help the institution modify its curriculum, you would be prohibited from representing Company X in a dispute with the Air Force on that same consulting contract (since you participated in the government decision to hire the company, and you are still serving as a special government employee).





	Second, if a special government employee has served in a Federal department or agency for more than 60 days during the immediately preceding 365 days, the special government employee may not represent anyone (other than the U.S.) before that department or agency, in connection with any particular government matter (such as a contract, claim or dispute) that is pending in that department or agency. 16  For example, a retired Army General Officer who works for a defense contractor is serving as a member of a Federal advisory committee sponsored by the Air Force.  If he serves as an advisory committee member on more than 60 days in a 365-day period, he would be prohibited from representing his private employer before Air Force officials in connection with his company’s contracts with the Air Force.





--	Acting as an agent of a foreign government.  There is a Federal criminal statute that prohibits “public officials” (including special government employees) from acting as an agent or lobbyist for a foreign entity (such as a foreign government or foreign political party). 17  The statute is somewhat complicated.  However, if are currently acting as an agent or lobbyist for a foreign entity, you should seek legal advice on this law before you begin to serve as a member of a Federal advisory committee.  Likewise, if you are already serving as a member of a Federal advisory committee, you should seek legal advice on this law before you begin to act as an agent or lobbyist for a foreign entity.





--	Post-government employment restriction. Federal employees, including special government employees, who participate personally and substantially (e.g. by making a decision, giving advice, or making a recommendation) in a government contract or other particular matter are prohibited for life from representing the contractor (or any other third party) before any Federal agency, in connection with that contract or other particular matter. 18  The rule is called the “lifetime representation ban.”  For example, if you are serving as a member of an advisory committee to an educational institution in the Navy, and you make a recommendation that the institution hire Company Y, a consulting company, to help the institution modify its curriculum, you would be prohibited for life (i.e. even after you stop serving as an advisory committee member) from representing Company Y in a dispute with the Navy regarding that same consulting contract (since you participated in the government decision to hire the company).





--	One-year no-contact rule resulting from prior government service.  General/Flag Officers, and SES members who are ES-6 or ES-5, may not, for one year after leaving their agency, make any communication to, or appearance before, any employee of their former agency, with the intent to influence that employee, on behalf of any third person, in connection with any matter on which the third person seeks official action by their former agency. 19   For Air Force personnel, “agency” means the Air Force. 20    A former employee who is subject to the one-year no-contact rule may serve as an “independent member” of a Federal advisory committee sponsored by his or her former agency without violating the one-year no-contact rule.  This is because the former employee would not be representing any third party before his former agency. 21





Rules that Apply to “Representative Members” of a Federal Advisory Committee.





--	Status.  Representative members of a Federal advisory committee are not considered to be “regular employees” or “special government employees,” and are not required to comply with the conflict of interest laws. 22





--	Financial disclosure report.  Representative members of a Federal advisory committee are not required to complete a financial disclosure report. 23





--	Conduct.  Representative members of a Federal advisory committee should comport themselves with integrity so as not to trade upon their positions on the committee for their own personal benefit. 24





--	One-year no-contact rule resulting from prior government service.  General/Flag Officers, and SES members who are ES-6 or ES-5, may not, for one year after leaving their agency, make any communication to, or appearance before, any employee of their former agency, with the intent to influence that employee, on behalf of any third person, in connection with any matter on which the third person seeks official action by their former agency. 25   For Air Force personnel, “agency” means the Air Force. 26





	A former employee who is subject to the one-year no-contact rule, may not, during the one-year period after he or she leaves the agency, serve as a “representative member” of a Federal advisory committee established by his or her former agency.  This is because all Federal advisory committees must have a Federal employee present at its meetings 27 , and the former employee would be representing a third party at the meeting, before an employee of his former agency (in violation of the one-year no-contact rule). 28
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Footnotes








1.	Twenty-Third Annual Report of the President on Federal Advisory Committees -- Fiscal Year 1994 (a GSA pamphlet), pages 1, 3.





2.	Twenty-Third Annual Report of the President on Federal Advisory Committees -- Fiscal Year 1994 (a GSA pamphlet), page 7.





3.	Twenty-Third Annual Report of the President on Federal Advisory Committees -- Fiscal Year 1994 (a GSA pamphlet), pages 18-19;  see also Air Force Supplement 1 to DoD Directive 5105.4, Air Force Committee Management Program, 1 Nov 95, Attachment 1.





4.	See Office of Government Ethics Informal Advisory Opinion 82 X 22, Subject: Members of Federal Advisory Committees and the Conflict-of-Interest Statutes, dated July 9, 1982.





5.	A “special government employee” is defined as “an officer or employee of the executive or legislative branch of the United States Government...  who is retained, designated, appointed, or employed to perform, with or without compensation, for not to exceed one hundred and thirty days during any period of three hundred and sixty-five consecutive days, temporary duties either on a full-time or intermittent basis....”   [18 USC 202(a)]  A 16 Jun 97 HQ USAF/JAG Memorandum for Members of the [Air Force] Scientific Advisory Board, Subject:  “Standards of Conduct,” states in relevant part:  “As members of the Scientific Advisory Board you are classified as special government employees.  A special government employee is defined as one who is designated, appointed, or employed to perform duties (with or without pay) for not more than 130 days during consecutive 365 days.”  See generally  Office of Government Ethics Informal Advisory Opinion 82 X 22, Subject:  Members of Federal Advisory Committees and the Conflict-of-Interest Statutes, dated July 9, 1982.





6.	AF Supplement 1 to DoD Directive 5105.4, Air Force Committee Management Program, 1 Nov 95, para. 16;  see also DoD Directive 5105.4, Department of Defense Federal Advisory Committee Management Program, 5 Sep 89, para. D7, which states in relevant part:  “All non-Federal Government advisory committee members must be appointed as individual consultants.”





7.	See  DoD 5500.7-R, Joint Ethics Regulation, para. 7-300a(2).  Also, DoD Directive 5105.4, Department of Defense Federal Advisory Committee Management Program, 5 Sep 89, para. D9, states in relevant part:





		Non-Federal Government advisory committee members being compensated at a basic rate of pay equal to, or greater than, General Schedule (GS)-16 (step 1), and expected to serve more than 60 days during a calendar year, must file Standard





		Form (SF) 278 (Executive Personnel Financial Disclosure report) prior to appointment.  Other advisory committee members, including those serving without compensation, must file Defense Department (DD) Form 1555 (Confidential Statement of Affiliations and Financial Interests) [which has been replaced by the OGE Form 450] prior to appointment.





	Also, AF Supplement 1 to DoD Directive 5105.4, Air Force Committee Management Program, 1 Nov 95, para. 16a, states:  “Each committee member will submit annually a completed Standard Form 450, “Financial Disclosure Report” through separate channels as a part of the initial and renewal appointment process.”  Finally, AFIT Instruction 36-133, Air Force Institute of Technology Board of Visitors, 10 Feb 97, para. 2.4.1, states that AFIT BOV members are required to complete the Confidential Financial Disclosure Report (i.e. the OGE Form 450).





8.	DoD 5500.7-R, Joint Ethics Regulation, para. 11-302a.





9.	Air University Instruction 36-2307, Air University Board of Visitors Actions, 2 May 96, para. 7, states in relevant part:     “7.	Staff Judge Advocate (HQ AU/JA), as required by DODD 5500/7R [sic] :   ...   [ ¶ ]   7.5    Provides appropriate...  Annual Ethics Training.”





10.	See DoD Directive 5105.4, Department of Defense Federal Advisory Committee Management Program, 5 Sep 89, para. D8.  Also, 41 CFR Subpart 101-6.10 contains nu-merous rules on managing Federal advisory committees.  41 CFR 101-6.1033(d) states:





		Gratuitous services.  In the absence of any special limitations applicable to a specific agency, nothing in this subpart shall prevent an agency from accepting the gratuitous services of an advisory committee member, staff member, or consultant who agrees in advance to serve without compensation.





11.	See 5 USC 5531 & 5532.





12.	5 USC Appendix 2, section 7(d)(1)(B).  See also  41 CFR 101-6.1033(e), which states:





		Travel expenses.  Advisory committee members and staff members, while engaged in the performance of their duties away from their homes or regular places of business, may be allowed travel expenses, including per diem in lieu of subsistence, as authorized by section 5703 of title 5, United States Code, for persons employed intermittently in the Government service.





	Also, Joint Travel Regulation (JTR), para. C6000, states in relevant part:  “Invitational travel may be authorized in cases such as when:   ...   [ ¶ ]   9.   travel is by individuals serving without compensation on Boards of Visitors as provided for in governing regulations of the separate departments consistent with statutory authority;  ...”





	Finally, Air University Instruction 36-2307, Air University Board of Visitors Actions, 2 May 96, para. 2, states in relevant part:   “2.  HQ AU/XO:  [ ¶ ]   2.1.5.    Requests travel orders for AU BOV functions (AFIT/XO requests travel orders for AFIT BOV functions.)”





13.	Joint Travel Regulation (JTR), para. C1200.   See also HQ USAF/JAG Memorandum for Members of the [Air Force] Scientific Advisory Board, Subject:  “Standards of Conduct,” dated 16 Jun 97, Attachment 3, which states in relevant part:  “Under no circumstances may mileage credits earned on official travel be used for personal travel (when personal and official miles commingled in same account all miles become government property).”





14.	18 USC 208(a).





15.	See 18 USC 203(c)(1) & 205(c)(1).





16.	See 18 USC 203(c)(2) & 205(c)(2);  see also Department of Justice Office of Legal Counsel Memorandum, Subject: Application of Conflict of Interest Rules to Members of Advisory Committees, dated April 13, 1990 (14 Op.O.L.C. 87 (1990) (preliminary print));  Office of Government Ethics (OGE) Informal Advisory Opinion 84 X 4, dated April 6, 1984;  OGE Informal Advisory Opinion 81 X 24, dated July 23, 1981.





17.	18 USC 219.  See also  DoD/GC-SOCO Memorandum for Members of the Defense Science Board Summer Study Task Force on Technology Investments for 21st Century Military Superiority, Subject: Standards of Conduct, dated 23 May 95, which states in relevant part:





		Members of OSD advisory committees and other persons serving on a temporary or intermittent basis are appointed as consultants to the Office of the Secretary of Defense and thus are considered “special Government employees” in accordance with Federal standards of conduct laws.  This memorandum summarizes the conflict of interest rules applicable to special Government employees.   ...    [ ¶ ]    There is a law, section 219 of Title 18, United States Code, which prohibits service as a Government employee by any individual who is or acts as an agent of a foreign principal required to register under the Foreign Agents Registration Act of 1938 as amended, Title 22, United States Code, section 611, et seq.  This is true whether you are a “special Government employee,” or a “full-time Government employee.”





	See generally Department of Justice Office of Legal Counsel Memorandum, Subject: Applicability of 18 U.S.C. 219 to Members of Federal Advisory Committees, dated April 29, 1991 (15 Op.O.L.C. 80 (1991) (preliminary print)).





18.	18 USC 207(a)(1).





19.	18 USC 207(c).





20.	See  5 CFR Part 2641, Appendix B.





21.	See  Office of Government Ethics Informal Advisory Opinion 89 X 14, dated September 12, 1989.  This opinion states, at page 3 & footnote 1 thereon:





		Accordingly, a former Senior Employee would run afoul of 18 U.S.C. 207(c) if he were to represent private industry (or anyone else other than the United States) as a member of the Committee, or to otherwise participate as an interested person.   ...   Of course, if the former Senior Employee were requested by your agency, to act as an expert on behalf of the United States and not as a representative of private industry or others, then he would not violate 18 U.S.C. 207(c).  [Emphasis in original.]





22.	See  Office of Government Ethics Informal Advisory Opinion 93 X 14, dated June 24, 1993, which states in relevant part:  “When an individual has been appointed by the Government to an advisory board or commission to represent a certain group that clearly has an interest in the subject of discussion, the individual is not considered an employee or special Government employee for purposes of the conflict of interest statutes.  That individual has been asked to represent a particular bias.  On the other hand, an employee or a special Government employee is asked to provide his or her own best judgment without representing any particular point of view and, more importantly, in a manner that is free from any conflict of interest.  Therefore, only employees and special Government employees are subject to the conflict of interest laws.  Representatives are not covered by the laws; otherwise the purpose of their services would be thwarted.”





23.	Office of Government Ethics Informal Advisory Opinion 93 X 14, dated June 24, 1993.





24.	Office of Government Ethics Informal Advisory Opinion 93 X 14, dated June 24, 1993.





25.	18 USC 207(c).





26.	See  5 CFR Part 2641, Appendix B.





27.	See  41 CFR 101-6.1019(c);  DoD Directive 5105.4, Department of Defense Federal Advisory Committee Management Program, 5 Sep 89, para. D10.





28.	See  Office of Government Ethics Informal Advisory Opinion 89 X 14, dated September 12, 1989, page 3.





Prepared by Mr. Mark Stone, Air Force Materiel Command (AFMC) Law Office, Wright-Patterson Air Force Base, Ohio  /  937-255-5700 ext 314  /  24 October 1997





�











 





 











