RESOLVING CONFLICTS OF INTEREST

Executive Order 12674, as amended by Executive Order 12731, established principles of ethical conduct for all officers and employees of the Executive Branch.  These principles provide that an employee shall not hold financial interests that conflict with the conscientious performance of duty, and shall endeavor to avoid any actions creating the appearance of violating the law or ethical standards.  

An employee is prohibited by criminal statute, 18 U.S.C. § 208(a), and by regulation, 5 CFR 2635, Subpart D, from participating personally and substantially in an official capacity in any particular matter in which he, or any person whose interests are imputed to him, has a financial interest, if the particular matter will have a direct and predictable effect on that interest.  An employee is prohibited by regulation, 5 CFR 2635, Subpart E, from participating personally and substantially in an official capacity in any particular matter which (essentially) will involve someone with whom the employee has a personal relationship, even if it does not affect the employee directly.  

The purpose of this FAQ is to identify prohibited financial interests and relationships and address the various methods to resolve any conflicts of interest that may exist.  This FAQ will focus on conflicts that arise in the context of DoD contracting, but it should be recognized that conflicts may arise in any matter that affects someone outside the Government.  

1.
An employee may not participate in a matter that can affect his own financial interests, including financial interests that can be imputed to him.  What types of financial interests are covered by these rules?  These rules cover any financial interest that can be affected by what the employee works on.  The most common situation is when an employee has an ownership interest (such as owning stock or being a partner) in a company having or seeking a government contract.  Other financial interests may include a loan to the business (either a personal loan or ownership of a corporate bond) or an intellectual property right (patent or licensing agreement) in the items to be acquired by the contract.  

2.
What does the phrase “any person whose interests are imputed to him,” mean?    5 C.F.R. § 2635.402(b)(2) provides that the financial interests of the following persons will serve to disqualify an employee to the same extent as if they were the employee’s own interests:

· The employee’s spouse;

· The employee’s minor child;

· The employee’s general partner;

· An organization or entity which the employee serves as officer, director, trustee, general partner or employee; and

· A person with whom the employee is negotiating for or has an arrangement concerning prospective employment.

3.
I own stock in Corporation X.  I was recently assigned as the contracting officer for a program office.  My supervisor reviewed my OGE Form 450 (Confidential Financial Disclosure Report), and advised me that Corporation X is a frequent offeror on solicitations issued by the program office.  What can I do to remedy this obvious conflict of interest?  Potential remedial action is described in Section 7-306i of the JER, and includes:

· Disqualification from duties

· Divestiture of the stock

· Limitation of duties

· Transfer or reassignment

· Resignation

· Seek a waiver under 18 U.S.C. § 208(b)(1) or (b)(3)

· Establishment of a qualified blind trust

4.
By what means can I divest myself of my stock in Corporation X?  The most common method of divesting stock is to simply sell it.  If you want to sell the stock, you may seek a Certificate of Divestiture to reduce the tax consequences resulting from the sale (see the Certificate of Divestiture FAQ for additional information).You could also make a gift of the stock.  However, you must not give the stock to one whose interests are imputed to you, such as your spouse or minor child.  

5.
I would really like to keep my stock in Corporation X; can I demand disqualification, limitation of duties, or a transfer or reassignment in lieu of divestiture?  No.  Mission requirements take priority over your wishes to keep your stock.  Depending on those mission requirements, you may be forced to divest yourself of that stock.  

6.
If I cannot keep my stock, I may consider resigning.  Resignation is a drastic step.  Moreover, if you are a military member with a continuing military obligation, resignation may not be an option.  

7.
Under what circumstances may a waiver under 18 U.S.C. § 208(b)(1) be granted?  Waivers may be granted where the financial interest is not so substantial as to be likely to affect the integrity of the services that the Federal Government may expect from the employee.  Section 5-302b of the JER.  

8.
Can my supervisor grant the waiver?  No!  The waiver authority is SAF/GC.  

9.
At what point may a request for waiver be considered?  Before a waiver is requested, consideration should be given to alternative resolutions, such as disqualification, divestiture, reassignment, or rearrangement of duties.  Individual waivers are to be considered only when all other alternatives have been exhausted.  Section 5-302c(1) of the JER.  

10.
What factors are considered in evaluating a waiver request?  Section 5-302b of the JER provides that the following factors should be considered:

· The extent to which the employee’s exercise of authority and responsibility can affect his interest

· The relative importance of the interest in the employee’s life or finances

· The potential for harm to the Federal Government and to the employee if the employee’s interests influence his decision-making

· How the situation would appear to an informed public

· The nature of the relationship between the employee and the individual who has the interest concerned

11.
So far the questions have concerned resolving actual conflicts of interest.  However, employees are to avoid even the appearance of a conflict of interest.  What kinds of situations create an appearance of a conflict of interest even though there is no actual conflict of interest?  The regulation reads as follows:  

Sec. 2635.502 Personal and business relationships  

(a) Consideration of appearances by the employee.  Where an employee knows that a particular matter involving specific parties is likely to have a direct and predictable effect on the financial interest of a member of his household, or knows that a person with whom he has a covered relationship is or represents a party to such matter, and where the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his impartiality in the matter, the employee should not participate in the matter unless he has informed the agency designee of the appearance problem and received authorization from the agency designee in accordance with paragraph (d) of this section.

12.
According to the regulation, I should not participate in something if a reasonable person would question my impartiality.  I have a sterling reputation for integrity, and no one familiar with me would ever question my impartiality.  Do I still need to disqualify myself?  Yes.  By regulation, your personal reputation for integrity is not a factor in determining whether your impartiality can be called into question.  The question is whether any employee’s impartiality can be questioned, not whether your impartiality can be questioned.  

13.
The regulation mentions my involvement in situations where someone with whom I have a “covered relationship” is a party to a matter or represents a party to a matter.  With whom do I have a “covered relationship?”  A “covered relationship” exists where your relationship to someone connected with a matter might cause your impartiality to be questioned.  You have a “covered relationship” with:

· someone (other than a prospective employer) with whom you have a business relationship

· member of your household, or a relative with whom you have a close personal relationship

· someone your spouse, parent or dependent child serves as officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee

· someone for whom you served in the last year as officer, director, trustee, general partner, agent, attorney, consultant, or employee

· organization (other than a political party) in which you are an active participant

14.
Can you give some examples?  Consider the following examples, which represent obvious situations.  You need to be alert to situations that have appearance problems but which are not so clear cut.

· ABC Enterprises, owned by Mr. John Jones, has submitted a proposal to provide Web design services for organizations at your installation.  You are a partner with Mr. Jones in “Computers Is US,” a store that sells computers.

· ABC Aerospace has submitted a proposal to provide support services for your office.  Your cousin, who grew up next door to you and who you see frequently, is the proposed project manager.

· ABC Conglomerate’s consumer product division has submitted a proposal to supply electronic items.  Your father works for the consumer product division of ABC Conglomerate.

· ABC Industries has submitted a proposal to supply second generation gizmos and third generation widgets.  You are a newly hired employee, having left your employment with ABC Industries three months ago.

· ABC, The Association of Bureaucrats and Managers, is presenting its annual conference in your area.  It has asked your installation to host the conference and provide all the audio visual support that is required.  You are the chairman of ABC’s Government Managers section.  You should not participate in the question of whether or not to provide the requested support.

15.
Do the same standards for disqualification apply for “appearance” problems as with actual conflict of interest situations?  The same standard for disqualification applies, i.e., you need to inform your supervisor in writing.  However, not all remedial actions are still available (obviously, you cannot divest yourself of your relationship to someone the way you can sell stock), and the procedures by which you may continue to participate in the matter, are different.  

16.
What standards are used to determine if I may continue to participate in a matter, and who may make that determination?  The agency designee (first supervisor who is a commissioned officer or GS-12 or above) may permit you to continue to participate in a matter, even if there may be questions about your impartiality, if the Government’s interest in your continued participation outweighs the concern that the integrity of the program may be questioned.  The factors to consider are:

· the nature of the relationship involved

· the effect of the matter on the financial interests of the person involved in the relationship

· the nature and importance of the employee’s role in the matter, including the extent the employee is called upon to exercise discretion in the matter

· the sensitivity of the matter

· the difficulty of reassigning the matter to another employee

· adjustments that may be made in the employee’s duties to reduce the likelihood that someone will question the employee’s impartiality

16.
Who do I contact if I have any other questions?  For additional information, you should contact your Ethics Counselor.
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