Frequently  Asked  Questions  about  the  Job  Hunting  Rules
1.
What is the key job hunting rule?   It can be summarized as follows:  An employee shall not participate personally and substantially in a particular government matter that, to his knowledge, has a direct and predictable effect on the financial interests of a prospective employer with whom he is seeking employment.  [5 CFR 2635.604(a)]  "Particular government matter" would include a government contract, task order, delivery order, source selection, sale of government asset, claim against the government, etc.

2.
Am I required to do a disqualification letter?  If you're not participating in any matters that affect a company's financial interests (and you expect that this will continue to be the case for long enough to have some employment discussions), then you are not required to do a disqualification letter (since you have no duties involving the company to become disqualified from).  However, you may choose to do a disqualification letter anyway so that your supervisor will know that he or she should not assign you any duties involving that company while you're seeking employment from the company.

If you are participating in one or more matters that affect the company's financial interests, then you may not seek employment from the company.  If you want to seek employment from the company, you must first become disqualified from all duties involving the company.  The disqualification must be in writing.  [DoD 5500.7-R, Joint Ethics Regulation, para. 2-204c]  This is done by asking your supervisor to sign a disqualification letter.  Of course, your supervisor is not required to disqualify you from duties involving a company, since your continued involvement in a matter could be very important to the government.  However, supervisors generally try to be accommodating when employees for looking for post-government employment.

3.
What can I do if a company contacts me about the possibility of employment?  If you are participating in a particular government matter that affects a company's financial interests (and you are therefore prohibited from seeking employment with the company), what happens if an employee of the company asks you if you would like to discuss possible employment with the company?  Using the language of the ethics regulation, here are the three possible responses you can give (and the legal consequences of each).  

The first possibility is that you can "reject" the communication from the company.  [5 CFR 2635.603(b)(1)(iii)]  One example of a "rejection" would be:  "No, thank you.  I'm not interested."  Another example would be:  "I am not permitted to address that."

The second possibility is that you can "make a response other than rejection" to the communication from the company.  [5 CFR 2635.603(b)(1)(iii)]  Examples include:

--
"Let's talk about it over lunch"

--
"I can start on Monday."

--
“Show me the money!”

If you give "a response other than rejection," this means that you are considered to be "seeking employment" with the company, which means that you may not participate in any government matter that affects the company's financial interests.  Thus, when a company makes an exploratory contact about the possibility of your working for the company after you leave the government, you probably don't want your reply to be one that requires you to immediately stop working on all government matters involving the company.  Even if that would be fine with you, it may not be fine with your boss.

The third possibility is that you can give "a response that defers discussions until the foreseeable future."  [5 CFR 2635.603(b)(3)]  Examples would include:

--
"Let's talk next week."

--
"Why don't we have lunch next month after I start on terminal leave?"

--
"Let’s get together after I complete my evaluation of your company's proposal."

--
"Let's wait until I finish my analysis of your company's multi-million dollar claim."

The legal consequences of this third possibility are exactly the same as for the second possibility.  In other words, the legal consequences of deferring employment discussions are precisely the same as the legal consequences of choosing to proceed with employment discussions.

Thus, if you are participating in a government matter that affects a company's financial interests (and you are therefore prohibited from seeking employment with the company), and the company contacts you concerning the possibility of your working for them, and you choose not to reject the communication, and you choose instead to defer employment discussions to some point in the foreseeable future, this means that you are considered to be "seeking employment" with the company, which means that you may not participate in any government matter that affects the company's financial interests.

In summary, if you are participating in a government matter that affects a company's financial interests, and the company contacts you about the possibility of employment, rejecting the company's communication means you can continue to work on government matters that affect the company's financial interests.  However, giving any response to the company other than rejection (and including deferring employment discussions) means that you must stop participating in all matters that affect the company's financial interests.

4.
Do I need to receive a “30-day letter” that says I can go to work for a company before I can begin to seek employment with the company?   The answer is no.  A “30-day letter” is a legal opinion on whether a certain post-government employment law (called the 1-year compensation ban of 41 USC 423) applies to you regarding a company.

5.
Does a military member have to have an approved retirement or separation date before he or she may begin to seek employment with a company?   The answer is no.

6.
Can I permit a company to include my resume in the company’s proposal for a government contract?  Here is some general guidance provided by the Office of Government Ethics (OGE) in its Informal Advisory Opinion 98 X 5 dated April 8, 1998:

The Standards of Ethical Conduct for Employees of the Executive Branch (Standards of Conduct) have specific rules which could be relevant to your inquiry, depending on the facts.  But none of the restrictions contained in those regulations would be violated automatically were an employee to allow a contractor to use the employee's resume in connection with the submission of a proposal in response to a Federal solicitation.  For example, an employee would not have per se violated the provisions on use of public office for private gain by allowing a potential Federal contractor to use the employee's resume with biographical information including the employee's Federal employment.

You inquire whether the use of a current Government employee's resume would be prohibited under certain circumstances.  In the circumstances you pose, the hypothetical Government employee never had responsibility for the subject procurement; never had responsibility for the contractor; did not have any role in preparing the contractor's proposal; does not work for the procuring agency; and has brought to the attention of his superior and the agency ethics official his intentions regarding the use of his resume, which contains only biographical information typically found on a resume.  Under these circumstances, a submission of the employee's resume along with a proposal to the procuring agency would not, by itself, create a violation of an ethics restriction.  The inclusion of additional facts could result in the implication of ethics rules.
The key law that applies to this question is found at 18 USC 208, which is a Federal criminal conflict-of-interest law.  This law can be summarized as follows:  If an Executive Branch employee is negotiating for employment with a company or organization, or has an arrangement concerning prospective employment with a company or organization, then the employee may not participate personally and substantially in any particular government matter in which the company or organization has a financial interest.  [18 USC 208(a)]  As noted above, "particular government matter" would include a government contract, task order, delivery order, source selection, sale of government asset, claim against the government, accident investigation, etc.

To answer the question posed above, you may permit a company to include your resume in its proposal for a government contract, if all of the following conditions are true.

First, you are currently not participating personally and substantially in any government matter in which the company has a financial interest.

Second, you will not participate personally and substantially in any government matter in which the company has a financial interest, for the entire time that you have an “employment arrangement” with the company.  Your agreement to go to work for the company if it wins the Federal contract is an “employment arrangement.”

Third, you are currently not participating, on behalf of the government, in the source selection for which the company will submit a proposal containing your resume.

Fourth, you have not participated in the past, on behalf of the government, in the source selection for which the company will submit a proposal containing your resume.
Fifth, you should obtain advice on whether the post-government employment rules will prohibit you from taking the job that the company would give you if it wins the government contract.  It may be perfectly fine for you to allow a company to include your resume in its proposal.  However, if you will not be able to accept the job because of the post-government employment rules, then there is, of course, no point in doing so.

Sixth, you should obtain advice regarding the appearance that would be created if you permit the company to include your resume in its proposal.  If there is an appearance problem, this does not mean you will be prohibited from permitting this.  There are no hard and fast rules regarding appearances.  But you need to be aware of how others may view your actions.  Factors that can create an appearance concern include the following.

A.
The fact that the proposal will be submitted while you are still a Federal employee.  This is in contrast to the situation where you give the company permission to use your resume while you are still a government employee, but the proposal is not submitted to the government until after you leave government service.

B.
The fact that, although you have not participated in the source selection, the source selection is “close” to you in some way, such as the fact that it is being conducted by your subordinates, your co-workers, your superiors, the government organization you work for now, or the government organization you worked for recently.

C.
The fact that you know, or might have access to, “nonpublic information” that could help the company that will use your resume to win the contract.  Companies that are unsuccessful in source selections sometimes submit bid protests.  A protest might claim that the only reason the successful offeror won the contract was because you provided it with “inside information” that gave it an “unfair competitive advantage.”

D.
The fact that you are a “senior” employee, such as a General / Flag Officer, an SES employee, an SES-equivalent employee, or a commander or director of a large govern-ment organization.  The concern is that your resume will be part of one of the proposals and that this might influence the source selection.  When a government employee permits a company to include his resume in its proposal, the employee is “taking sides” in the source selection.  The employee obviously wants the company that is using his resume to win the contract.  When a low-level or mid-level government employee allows this, it generally does not create an appearance problem, because these employees generally do not have a lot of power and influence.  But if a senior government employee allows the use of his resume in this way, people will wonder if the source selection will be affected by the senior employee’s power, connections and influence.
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