THE ONE-YEAR PROCUREMENT INTEGRITY BAN





In 1996, the Procurement Integrity provisions at 41 U.S.C. § 423 were revised to create a post-employment restriction called the “one-year compensation ban.”  The purpose of this FAQ is to address the parameters of this ban.  





1.	What is prohibited by the one-year compensation ban?  The one-year compensation ban prohibits you from accepting compensation, for one year, as an employee, officer, director, or consultant of a contractor if, as a government employee, you had served in certain positions, or personally made certain decisions, with respect to the contract.





2.	To whom does the one-year ban apply?  The one-year ban will apply to you if you served in one of seven positions or made one of seven decisions concerning a contract over $10 million.  The seven positions are:





You served as the Procuring Contracting Officer (PCO) on a contract over $10 million, at the time the contractor was selected for award or the contract was awarded.





You served as the Source Selection Authority (SSA) on a contract over $10 million, at the time the contractor was selected for award of the contract was awarded.





You served as a member of the Source Selection Evaluation Board (SSEB) on a contract over $10 million, at the time the contractor was selected for award or the contract was awarded.





You served as the chief of a financial or technical evaluation team on a contract over $10 million, at the time the contractor was selected for award or the contract was awarded.





You served as the Program Manager on a contract over $10 million.





You served as the Deputy Program Manager on a contract over $10 million.





You served as the Administrative Contracting Officer (ACO) on a contract over $10 million.





The seven decisions are:





Decision to award a contract over $10 million.





Decision to award a subcontract over $10 million.





Decision to award a modification over $10 million on a contract, or a modification over $10 million on a subcontract.





Decision to award a task order or delivery order over $10 million.





Decision to establish overhead or other rates applicable to a contract or contracts that are valued over $10 million.





Decision to approve issuance of a contract payment or payments over $10 million.





Decision to pay or settle a contract claim over $10 million.





3.	So, I may not accept compensation from a contractor.  “Compensation” simply means wages, right?  No.  “Compensation” includes wages, salaries, honoraria, commissions, professional fees, and any other form of compensation, provided directly or indirectly, for services rendered.  Compensation can be earned not only for services as an employee, but also for services as an officer, director, or consultant of a contractor.





4.	What do you mean by “indirect compensation?  Compensation is indirectly provided if it is paid to an entity other than the individual, specifically in exchange for services provided by the individual.  [FAR 3.104-3].  For example, if you provide services for a contractor, but direct the contractor to pay your salary to your child, you will have received indirect compensation.  Likewise, you will receive indirect compensation if you provide services to the contractor and direct the contractor to pay your salary to one or more of your creditors.





5.	May I accept compensation from a subcontractor to a prime contractor?  The ban prohibits accepting compensation from the contractor, and therefore does not prohibit accepting compensation from a subcontractor.  





6.	I am a Sergeant; surely this one-year ban does not apply to me.  The ban applies to anyone, including officers, enlisted personnel, and civilian employees, regardless of rank or grade, who served in any of the seven positions, or made any of the seven decisions, discussed above.  [FAR 3.104-3].





7.	I am about to retire; does the one-year ban apply to me?   If you served in one of the seven positions, or made any of the seven decisions discussed previously, the one-year ban would apply regardless of whether you retire, resign, or separate from the government.  





8.	I served as the PCO for a contract over $10 million, which was awarded to Corporation X.  I am separating soon and have received an offer to work for Corporation Y, a Division of Corporation X.  Does the one-year ban apply to me?  It depends.  The ban does not prohibit accepting compensation from a division or affiliate of a contractor that does not produce “the same or similar products or services.”  A determination that the division or affiliate produces “the same or similar products or services” will be based on the facts of each specific case.  The fact that one division is military and one commercial is not enough for the product or service to be dissimilar; you must look to the nature of the product or service itself.  Similarly, there is no requirement that the product or service be the principal product or service provided by the division; the ban applies even if the product or service constitutes as little as 1% of the sales in a division.





9.	I notice that the one-year ban may apply if I serve as a member of a Source Selection Evaluation Board.  What is a Source Selection Evaluation Board?  A “Source Selection Evaluation Board” means any board, team, council, or other group that evaluates bids or proposals.  [FAR 3.104-3].





10.	I served as the PCO on a contract.  How do I determine if the contract is “over $10 million”?  Whether a contract is over $10 million is generally determined at the time the contract is awarded.  [FAR 3.104-3].  In determining if a contract is over $10 million, you must include the value of all options, not just the base price of the contract.  For an indefinite-delivery, indefinite-quantity, or requirements contract, determine the estimated value at the time of award of all orders under the contract.  





11.	Will the one-year ban apply if the contract, when awarded, is below $10 million, but is later modified to more than $10 million?  No.  The determination is made on the date the contract is awarded.  [FAR 3.104-3].  Similarly, if the contract as awarded is in excess of $10 million but is modified to be below $10 million, the compensation ban will still apply.





12.	I served as a member of an SSEB on a contract over $10 million, which was awarded 14 months ago.  My separation is effective tomorrow and I assume the one-year compensation ban begins then.  Am I correct?  No.  The one-year ban is different from every other post-government employment restriction in that it does not necessarily begin to run on your date of retirement, separation or resignation.  If you served as the PCO, the SSA, a member of the SSEB, or the chief of a financial or technical evaluation team, on a contract over $10 million, the ban begins to run on the date of contract award (unless you were serving in one of these positions on the date of contractor selection but not on the date of contract award, in which case the ban begins to run on the date of contractor selection).  In your case, since the contract was awarded 14 months ago, the one-year ban has already expired.  [FAR 3.104-8].





13.	I served as the Program Manager on a contract over $10 million.  When does the one-year ban begin to run for me?  If you served as the Program Manager, Deputy Program Manager, or Administrative Contracting Officer, on a contract over $10 million, the ban begins to run on the last date you served in that position.  [FAR 3.104-8].





14.	If I made one of the seven types of decisions concerning contracts, such as the decision to award a contract over $10 million, or to pay or settle a contract claim over $10 million, when does the one-year ban begin to run for me?  If you made one of the seven types of decisions on a contract over $10 million, the ban begins to run on the date the decision was made.  [FAR 3.104-8].





15.	I am separating from the military and I would like to seek employment with  a government contractor.  However, I  am not sure if this one-year ban applies to me.  Where can I get some guidance?  You can request an opinion from the legal office.  This legal opinion is called a “30-day letter”, because the ethics official who issues the opinion is required to do so within 30 days (or as soon thereafter as practicable) from the date a request containing complete information is received.  [FAR 3.104-7(c)].  If the request does not contain all the required information, the 30 days will not begin to run until that information is provided.  A request for a 30-day letter must be in writing, dated and signed.  [FAR 3.104-7(b)].





16.	I am a former civilian employee, can I request a 30-day letter?  Yes.  Both current and former employees may request a 30-day letter on whether the one-year compensation ban applies to them with regard to any company.  [41 U.S.C. § 423(d)(5)].





17.	What protection, if any, does the 30-day letter give me?  If you provide complete and accurate information when you request a 30-day letter, the 30-day letter will serve as a protection for both you and your new employer (the contractor) from any later allegations that the one-year compensation ban does apply to you and the contractor.  However, if you or the contractor have “actual knowledge” or “reason to believe” that the 30-day letter is based on fraudulent, misleading, or otherwise incorrect information, then the 30-day letter will not serve to protect you or the contractor.  [FAR 3.104-7(d)(3)].





18.	Do I need to have the 30-day letter before I seek employment with a government contractor?  No.  An employee is not required to have 30-day letter in hand before talking to a company about possible employment.  In fact, because the 30-day letter is provided to an employee or former employee who does not know if the restrictions apply to him, there is no requirement that an employee request or obtain a 30-day letter.





19.	What could happen if I violated the one-year compensation ban?  If  you violate the one-year ban, you are subject to civil penalties up to $50,000 for each violation plus twice the amount of compensation that you received.  [41 U.S.C. § 423(e)(2)]. 





20.	Who do I contact if I have any other questions?  For additional information, you should contact your Ethics Counselor.
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